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This Report has been developed under the Project Network 23 - Networking for Impact
(NETWIT 23), implemented by the European Palicy Institute (EPI), Skopje and the Helsinki
Committee for Human Rights, funded by the Balkan Trust for Democracy and the Royal
Norwegian Embassy in Belgrade.

This Report streamlines in a coherent unity all findings, conclusions and recommendations
deriving from monitoring the areas covered by Chapter 23 - Judiciary and Fundamental
Rights. In fact, this is the fourth Shadow Report published by the 23 Network. The previous
three shadow reports cover the period from October 2014 to July 20151, then the period
from July 2015 to April 2016 and the period from May 2016 to January 2018.°

The Report covers the period from the beginning of June 2018, until March 2019, inclusive.
It presents data relevant also for the period prior to June 2018. The reporting period has
been extended in order that it corresponds with the new Report of the European Commis-
sion on the Republic of North Macedonia, which will be published by the end of May 2019.
This Report follows the structure of Chapter 23, in line with the European Commission
Report.

In the reporting period, the focus was placed on the implementation of the 2017-2022
Judicial Reform Strategy,® and its accompanying Action Plan and on the implementation of
Plan 18,% these being the key importance documents for Chapter 23 related reforms. Plan
18 was adopted in October 2018, following the conclusions of the Council of the EU of 26
June 2018, and endorsed at the European Council on 28 June 2018, which emphasized
the importance that the country continue making concrete progress on the Urdent Reform
Priorities and deliver further tangible results in areas of judiciary, security and intelligence
services, public administration reform and fight against ordanized crime and corruption with
a view to maintaining and deepening the current reform momentum, to which effect the
Commission will monitor closely the reform efforts. The prodress made in the above areas
will be assessed in the EC Annual Report and will affect the decision setting the date for
opening accession negotiations with the Union. The Plan is divided in four parts, in fol-
lowing with the four key reform areas, as set forth in the conclusions of the Council of the
EU. Plan 18 was developed in consultations with in-line Ministries, having competences
in these areas, as well as through consultations with the civil sector and the international
community.®

1 Yanoscka et al., “MpaBocyacTsoTo v TeMenHuUTe npasa Bo Penybnuka MakenoHwja.” (Chalovska et al, The Judiciary and
Fundamental Rights in the Republic of Macedonia.)

2 [lenoscku et al., “V3BelwTaj Bo cerka 3a [Nornasjeto 23 3a neproaot oa Maj 2016 o jaHyapw 2018 roavna.” (Delovski et
al. Shadow Report on Chapter 23 for the period from May 2016 to January 2018).

3 Ministry of Justice, 2017-2022 Judicial Reform Strategy and Action Plan.

4 Government of the Republic of Macedonia, Plan 18.

5 Government of the Republic of Macedonia, Plan 18.
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According to Plan 18, major part of the activities were to be implemented by February
2019, inclusive, setting forth a longer implementing period for some of the activities, i.e.
until September 2019, at the latest.® The implementation of the Prespa Agreement and
the adoption of the Constitutional amendments slowed down the reform process under
Chapter 23, by which the deadlines set forth under Plan 18 were not met.

In addition to the Constitutional amendments, this reporting period was also featured with
the adoption of the Law on amnesty of persons suspected, indicted and convicted for of-
fences related to the 27 April events at the Parliament of the Republic of Macedonia. On
18 December 2018, as part of the reconciliation agreement between the ruling parties and
part of the opposition, MP's adopted the sixth law on Amnesty exempting from criminal
prosecution, staying instituted criminal proceedings or releasing from serving prison sen-
tences persons who had been reasonably suspected of having committed a crime related
to the events at the Parliament on 27 April 2017. The provisions of the said Law do not
apply to persons suspected, convicted, convicted with a final enforceable verdict and per-
sons already serving a prison sentence for offences related to the events at the Parliament
of the Republic of Macedonia of 27 April 2017, who had been reasonably suspected of
having participated in the preparing or in the ordanization of the events at the Parliament
of the Republic of Macedonia, or who have been convicted with a final verdict, who until the
date of entry into force of the said Law had committed the crimes of association for enemy
activity, under Article 324, paragraph 1 of the Criminal Code, persons with hidden identity
who had used physical force, persons who had committed violence, persons who had been
carrying fire arms or explosive materials without authorization and persons who had acted
in contravention of official authorizations, while committing the crime of terrorist endan-
gering of the constitutional system and security under Article 313 of the Criminal Code,
the crime of murder under Article 123 of the Criminal Code, or the crime of act of violence
under Article 386 of the Criminal Code.” Experts and the expert public at large extensively
criticized this Law.

6 Ibid, 18.
7 Parliament of the Republic of North Macedonia SESSION NO. 76 OF THE PARLIAMENT OF THE REPUBLIC OF MACEDONIA
SCHEDULED FOR 18 DECEMBER 2018, AT 16:00 HRS.



SHADOW REPORT ON CHAPTER 23

/

The methodology used in preparing this Report is the methodology of monitoring of devel-
opments in areas, which are part of the work of Network 23 - Judiciary, fight against cor-
ruption and fundamental rights,® prepared in 2015 and already applied in previous reports.
The methodology includes research of official sources of information of state and justice
system institutions, analysis of media reports about events in the said areas in the report-
ing period, monitoring the fulfilment of the urdent reform priorities, numerous analyses and
reports prepared by civil society ordanizations.

In preparing this Report, a dialogue was held on 17 April 2019 on the topic of Reforms
under Chapter 23, which resulted in a substantive contribution made by representatives of
in-line state authorities, justice system institutions and civil society organizations to finaliz-
ing this document, i.e. their remarks, considerations and comments were integrated in this
Shadow Report.

8 LUnkoBa, “Metogonornja 3a MOHWUTOPWHI W eBanyaumlja Ha jaBHWTe noauTvky oA [lornasjeto 23 - NpaBOCYACTBO U
(yHaaMeHTa/HM Npasa ol 3akOHOAABCTBOTO Ha EBponckata yHwja.” (Shikova, Methodology for monitoring and evaluation
of public policies under Chapter 23 - Judiciary and Fundamental Rights of the European Union Acquis).

11
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Judicial reforms were high on the agenda of the Government of the Republic of North Mace-
donia. As of its establishment in March 2018, the Council monitoring the implementation
of the Judicial Reform Strategy had 10 meetings discussing and reviewing the most import-
ant reform laws and measures undertaken for the implementation of the Judicial Reform
Strateqy.® The Prime Minister of the Republic of North Macedonia chairs the Council, which
has on board the Minister of Justice, the Deputy Minister of Justice and representatives
of all key stakeholders in the justice system area, including representatives of civil society
ardanizations from the Blueprint Group for the Judiciary.

In 2018, the focus was mainly on reforms in the judicial system. In this context, practi-
tioners, experts and civil society organizations were involved in the drafting of a number of
draft laws in the judicial reform area.'® According to the last report of the Blueprint Group
for the Judiciary, key reform laws and laws in the judicial reform area were adopted in March
2019, i.e. part of them were endorsed by the Government, while part of them were sub-
mitted as draft laws and are already in the legislative procedure at the Parliament of the
Republic of North Macedonia.**

However, the number of applications adainst violations in the judicial area filed with the
Ombudsman in 2018 was almost doubled (947, compared to 576 applications in 2017).
The increase of the number of filed applications is a result of the fact that in the reporting
period, more than 300 former employees of the Ohis Company and Companies part of
the Ohis Group filed applications for protection of their constitutional and legal rights. The
remaining number of applications consists of applications against the work of enforcement
agents/Notaries Public, administrative courts, the Public Prosecutor’s Office, regular courts
and other justice system bodies or adainst persons with public authorizations. The exces-
sive duration of proceedings remains the major problem adainst which citizens seek protec-
tion.*? As usually, there were a hish number of applications in which citizens alleged that
court decisions had been adopted without impartiality, selectively, under pressure or with
political motives by incompetent judges or as a result of corruption. In respect of administra-
tive courts (the Administrative and High Administrative Court), the Ombudsman yet adain
concluded that they were utterly inefficient, sending cases for retrial instead of deciding on
the cases’ merits, which in practice brings ordeal for citizens, who are victims of a pin-pong
situation of decisions being annulled and cases being ordered to be retried (instead of the
court deciding about their rights and ledal interests based on the merits of the case). This
calls into guestion the application of legal norms in fulfilling the principles of rule or law,
justice and fairness, and respect for human rights.*?

9 Government of the Republic of North Macedonia, X Session of the Council Monitoring the Implementation of the 2017-
2022 Judicial Reform Strategy. Adopted Annual Report on the degree of implementation of measures and activities set
forth under the Action Plan.

10 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.

11 Ibid.

12 The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement and Protection of Human Rights

and Freedoms, 2018.

13 Ibid.
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The amendments to the Law on Courts and Law on the Judicial Council of May 2018 did
not fully take on board the 2015 recommendations of the Venice Commission.** The said
amendments did not fully address also the recommendations of the Priebe Experts Group,
or the GRECO recommendations.*® In its opinion of October 2018, the Venice Commission
positively assessed the amendments, but also issued further recommendations that were
to be additionally implemented.® The recommendations concerning the Law on the Judicial
Council are related to the procedure for the establishment of disciplinary liability of judges
and to the quantitative and gualitative criteria for performance evaluations of judges. There
were also recommendations regarding the grounds far disciplinary liability set forth under
the Law on Courts.'’ In this regard, an inclusive working group, attached to the Ministry of
Justice, prepared the third set of amendments to the Law on Courts and the new Law on the
Judicial Council, which were latter considered at a public debate, held on 8 and 9 November
2018, ordanized by the Ministry of Justice, the Association of Judges and the OSCE. Repre-
sentatives of the Ministry of Justice, the Judicial Council, experts and representatives of civil
society organizations took part in the debate. The conclusions adopted at the public debate
were integrated in the text of the draft Law amending the Law on Courts and the draft of the
new Law on the Judicial Council. The said amendments to the Law on Courts and the draft
of the new Law on the Judicial Council were again submitted to the Venice Commission for
its opinion. Thus, in December 2018, the Venice Commission issued a positive opinion of
the draft amendments to the Law on Courts,*® and in March 2019 further issued a positive
apinion of the draft Law on the Judicial Council, accompanied with additional recommenda-
tions,*® while this Law was already in the legislative adoption procedure. The amendments
to the Law on Courts adopted in March 2019 implement the recommendations issued by
the Venice Commission. The recommendations the Commission dave redarding the draft
Law on the Judicial Council reflect to a great extent previous recommendations given by
the Venice Commission.?® The Commission concluded that the provisions of the draft Law
are mostly in line with international standards and, if interpreted and implemented in good
faith, can ensure the independence and efficiency of the judiciary.’!

The reforms of the judiciary continued with the adoption of the new Law on Administrative
Disputes. The key challenge for the European agenda of the Republic of North Macedonia
remains to be the adoption of the set of laws relating to the system of Public Prosecutors’
Offices. The draft Law on the Public Prosecutor’s Office is of exceptional importance for the

14 BARRETT et al., Opinion on the Laws on the Disciplinary Liability and Evaluation of Judges of The Former Yugoslav Re-
public of Macedonia, Adopted by the Venice Commission at Its 105th Plenary Session (Venice, 18-19 December 2015).

15 Adopted by GRECO at its 80th Plenary Session, Fourth Evaluation Round - Corruption prevention in respect of members
of parliament, judges and prosecutors, Second Compliance Report on the former Yugoslav Republic of Macedonia.

16 Barrett et al., Opinion on the Law Amending the Law on the Judicial Council and on the Law Amending the Law on Courts
Adopted by the Venice Commission at Its 116th Plenary Session (Venice, 19-20 October 2018)."

17 Ibid.

18 Barrett et al., Opinion on the Draft Amendments to the Law on Courts, Adopted by the Venice Commission at Its 117th
Plenary Session.

19 Barrett, Dimitrov, and Ribici¢, Opinion on the Draft Law on the Judicial Council, Adopted by the Venice Commission at Its
118th Plenary Session.

20 Ibid.

21 Council of Europe, Positive Opinion on the draft Law on the Judicial Council of North Macedonia.

15
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European future of the country and for getting a date for start of accession negotiations
with the EU. This Law regulates the status and competences of the Special Public Prosecu-
tor's Office. The major goal pursued with the adoption of this Law is to enhance the level of
professionalism and accountability of Public Prosecutors. A significant portion of this draft
Law consists of provisions envisaging the incorporation of the Special Public Prosecutors
Office within the system of public prosecutors’ offices, in line with the Judicial Reform Strat-
egy.? In March, the draft Law was endorsed at a Government’s session. However, the draft
Law is still subject of consultations and bardaining exclusively between the political parties,
while the civil society sector has been completely left out of the process of drafting this law.
A Working Group of the largest opposition party, VMRO-DPMNE, submitted amendments
to the Law. However, the Ministry of Justice announced that some of the amendments
were not acceptable since they undermine the autonomy of the Special Public Prosecutor’s
Office, as a separate prosecutorial body and ran contrary to the recommendations of the
international community, while some of the amendments envisade amnesty for the offence
of destruction of evidence that has already been gathered. The Minister of Justice appealed
to all politicians to help the talks with a view to ensuring two third majority of votes for the
adoption of the Law, which is of great importance for the country’s process of European
integration.?? In this context, it is necessary to adopt a Law on the Public Prosecutor’s Office
that will take into account and implement international standards and recommendations of
the international community, however in a transparent and inclusive manner, by involving
the civil sector and experts in the entire process.

It is expected that in the coming period the focus will be placed on the implementation
of laws and amending laws in the justice system area, which will enhance the efficiency
and independence of the justice system, enhancing thus the trust of citizens in the justice
system. In addition, the monitoring of the new legal solutions will be of key importance
to achieve and demonstrate results of the preparatory activities for accession talks un-
der Chapter 23.

22 Government of the Republic of North Macedonia, 124" session of the Government of the Republic of North Macedonia:
Defined package of reform draft Laws on the Public Prosecutor’s Office, on the Council of Public Prosecutors and on Free
Legal Assistance, endorsed amendments to the draft Anti-Discrimination Law.

23 Minister of Justice, Deskoska: “l appeal to all politicians to help the talks process with a view to ensuring two-third major-
ity for the adoption of a Law, which is of importance for the European integration process of the country.”
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In November 2017, the Government adopted the 2017-2022 Judicial Reform Strategy,
accompanied with an Action Plan, with a view to advancing the judiciary in the country in
following with the principles of independence, accountability, efficiency and quality. The
Ministry of Justice introduced a mechanism for implementation and for monitoring of mea-
sures and activities set forth under the Strategy. The members of this mechanism are repre-
sentatives of the Ministry of Justice, as well as representatives of all justice system institu-
tions, covered by the Strategy. The mechanism is tasked with submitting to the Ministry of
Justice information about the progress made in implementing reforms activities within the
purview of each institution represented in the mechanism.?

The Council for monitoring the implementing of the Judicial Reform Stratedy had 10 meet-
ings, discussing and reviewing the most important reform laws and measure undertaken for
the implementation of the Judicial Reform Strategy.?> The draft Law on the Public Prosecu-
tor's Office has not been discussed at a meeting of the Council Monitoring the Implementa-
tion of the Judicial Reform Strategy.?®

The annual Report on the Implementation of the Judicial Reform Stratedy presets a general
overview of all measures and activities set forth under the Action Plan, accompanying the
Strategy, until the end of 2018, inclusive. According to this review, out of a total number
of 227 activities set forth under the Action Plan, 23 were fully implemented, 61 activi-
ties are on-going, 3 were delayed, 22 activities are continually implemented, 89 activities
have e a later deadline, while 29 activities are conditioned by previously adopting legislative
amendments.?’

Judicial reforms are covered by the Plan 18,28 which establishes indicators and deadlines for
implementation of judicial reforms.

The Ministry of Justice established a number of inclusive working groups preparing legis-
lative solutions in the justice system area. All working groups include experts, leqal practi-
tioners and representatives of the non-governmental sector.?°

24 Ministry of Justice, ANNUAL REPORT ON THE IMPLEMENTATION OF THE 2017-2022 STRATEGY FOR JUSTICE SYS-
TEM REFORM.

25 Government of the Republic of Macedonia, X Session of the Council Monitoring the Implementation of the 2017-2022
Judicial Reform Strategy. Adopted annual Report on the degree of implementation of measures and activities set forth
under the Action Plan.

26 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.

27 Ministry of Justice, ANNUAL REPORT ON THE IMPLEMENTATION OF THE 2017-2022 STRATEGY FOR JUSTICE SYS-
TEM REFORM. 3.

28 Government of the Republic of Macedonia, Plan 18.

29 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.

17
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The Law amending the Law on the Academy for Judges and Public Prosecutors,*® which
entered into force in September 2018, eliminated the formal obstacles that the Academy
faced that far. In December 2018, 3 laws were adopted as follows: the Law amending the
Law on Enforcement and the Law amending the Law on the Notaries Public, which were
adopted on 18 December 2018, and entered into force 8 days following their publication
in the Official Gazette, while the amendments to the Criminal Code were adopted by the
end of December 2018 and entered into force in January 2019. %' However, the key reform
laws in the justice sector set forth under the Judicial Reform Strategy and under the Plan
18 were adopted in March 2019. On 4 March 2019, amendments to the following laws
were adopted: amendments to the Law on Courts, the new Law on Administrative Disputes
and the Law on Misdemeanours.>? However, the President of the state refused to sign the
promulgation order for these laws. The draft Law on the Judicial Council, the draft Law on
the Public Prosecutor’s Office and the draft Law on the Council of Public Prosecutors, being
key reform laws, have been in legislative procedure at the Parliament since March 2019, yet
they have still not been adopted. **

At its 127" session, the Government of the Republic of North Macedonia considered and
endorsed the Information about the preparation of a 2019-2024 Strategy for Information
Communication Technology in the Judicial System, accompanied with an Action Plan. The
Judicial System ICT Strategy is in line with European and international standards, aiming
at enhancing accessibility, timely decisions and facilitating the use of judicial system ser-
vices for all users, improving data quality, protection and security, and prompting coop-
eration with other countries’ judicial systems, relevant EU institutions, its Member-States
and international ordanizations.>* Furthermore, on 26 March 2019, the Government of
the Republic of North Macedonia adopted the Strategy for Information and Communica-
tion Technology in the Judicial System, accompanied with an Action Plan. The Government
adopted the revised draft of the Strategy, considering that the initially endorsed Strategy
was not accompanied with an Action Plan. The attaining of the Joals set forth under the
Strategy demands implementation of specific measures and activities, following a precise
timeline, with clear definition of what needs to be undertaken, by whom and in what man-
ner. The preparation of the Action Plan meant revision of the text of the Strategy. Hence,
the Government adopted as a package both the Action Plan and the revised Stratedy. It is
expected that an ICT Council will be established, which will take on the responsibility for the
implementation of the Stratedy for Information and Communication Technology in the Judi-
cial System and its Action Plan, by coordinating the relevant policies and issuing suidelines
and recommendations.>®

30 Official Gazette of the Republic of Macedonia Nos. 20/2015, 192/2015, 231/2015 and 163/2018, Law on the Acad-
emy for Judges and Public Prosecutors.

31 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy

32 Parliament of the Republic of North Macedonia, SESSION NO. 88 OF THE PARLIAMENT OF THE REPUBLIC OF MACEDO-
NIA SCHEDULED FOR 4 MARCH 2019, AT 11:20 HRS.

33 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.

34 Government of the Republic of North Macedonia, 127 session of the Government of the Republic of North Macedonia.

35 Poalicy Dialogue, Reforms under Chapter 23, 17 April 2019.
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In 2018, the focus was mainly on reforms in the judicial system. In this
context, practitioners, experts and civil society organization were involved
in the drafting of a number of laws for reforms in the judicial system area.

The key reform laws in the judicial reforms covered by the Judicial Reform
Strategy and Plan 18 were adopted in March 2019. The amendments to
the Law on Courts, then the new Law on Administrative Disputes and the
Law on Misdemeanours were adopted on 4 March 2019. However, the
President of the state refused to sign the promulgation order for these
laws. The draft Law on the Judicial Council, the draft Law on the Public
Prosecutor’s Office and the draft Law on the Council of Public Prosecutors,
being key reform laws, were still not adopted by March 2019, inclusive.

It is expected that in the coming period the focus will be placed on the
implementation of laws and amending laws in the judicial system areaq,
which will enhance the efficiency and independence of the judicial system,
enhancing thus the trust of citizens in the justice system. In addition, the
monitoring of new legal solutions will be of key importance to establish
and demonstrate results of the preparatory activities for accession talks
under Chapter 23.

19
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Activities and measures set forth under the Judicial Reform Strategy?®® relating to the inde-
pendence and impartiality of the justice system are focused exactly on the adoption of a
new Law on the Judicial Council and the Law amending the Law on the Council of Public
Prosecutors. The set forth measures and activities are aimed at fulfilling the urgent reform
priorities, and the recommendations of the Venice Commission redarding the Law on the
Judicial Council. The new draft Law on the Judicial Council*” and the draft Law amending
the Law on the Council of Public Prosecutors support the fulfilment of part of the measures
envisagded in the Strategy itself, which on its part will help advance the independence of the
Macedonian judicial system.

In November 2017, the Ministry of Justice established a number of inclusive working groups
preparing amendments to the Law on the Judicial Council, with the same group later drafting
the new Law on the Judicial Council. The Working Group mainly consists of representa-
tives from the ranks of ledal professionals, i.e. from the Association of Judges, the Supreme
Court, the Judicial Council, representatives of the academia and representatives of civil so-
ciety ordanizations.*®

The amendments to the Law on the Judicial Council*® are mainly aimed at clearly defining
the provisions governing the proceedings for establishment of liability of judges, as well as
the criteria for appointment of a judge to a higher instance court and criteria for perfor-
mance evaluation of judges, introducing grounds and defining a procedure for disciplinary
liability of members of the Judicial Council. However, the draft amendments do not envisage
any legislative changes regarding the planned and long-debated measures of “deprofes-
sionalization of the work of the Judicial Council.” According to the debate on the draft Law
on the Judicial Council, held on 8 and 9 November 2018, the deprofessionalization was
questionable in terms of the mandate of the Judicial Council, and the limitations in this
respect prescribed by the Constitution. According to the opinion of the Consultative Council
of European Judges, although it is for the states to decide whether the members of the
Council for the Judiciary should sit as full-time or part time members, the CCJE points out
that full-time attendance means a more effective work and a better safesuard of indepen-
dence. However, there is a need to ensure that juddes sitting on the Council for the Judiciary
are not absent for too long from their judicial work, so that, whenever possible, contact with
court practice should be preserved. Terms of office, which entail exclusive sitting on the
Council for the Judiciary, should be limited in number and time.“° However, before embarking
upon amending the law, i.e. envisaging complete deprofessionalization of the work of the

36 Ministry of Justice, 2017-2022 Judicial Reform Strategy and its accompanying Action Plan.

37 BARRETT et al., Opinion on the Laws on the Disciplinary Liability and Evaluation of Judges of The Former Yugoslav Re-
public of Macedonia, Adopted by the Venice Commission at Its 105th Plenary Session (Venice, 18-19 December 2015).”

38 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.

39 Government of the Republic of Macedonia, draft Law on the Judicial Council.

40 Institute for Human Rights, Appointment of members of the Judicial Council of the Republic of Macedonia and is their
deprofessionalization necessary?
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members of the Judicial Council of the Republic of North Macedonia, it is necessary to make
an in-depth analysis of the possible benefits and risks that could arise from such changes.
Furthermore, introducing complete deprofessionalization of the work of the members of the
Judicial Council is to be facilitated by the domestic regulations at all levels.*t

The draft Law on the Judicial Council, which is in the Parliament legislative procedure envis-
ages stricter conditions for appointment of members of the Council from the ranks of judg-
es. Hence, according to one of the conditions, a candidate for Council member must have at
least six years of service, i.e. experience as a judde.“? The draft Law on the Judicial Council
of the Republic of North Macedonia, defines the terms “renowned lawyer” by expanding the
list of persons that may be appointed as members of the Judicial Council by the Parliament
of the Republic of North Macedonia, by including in the list of possible candidates former
judges of the Constitutional Court and international judges. According to the draft Law on
the Judicial Council, members of the Council appointed by the Parliament of the Republic of
North Macedonia and the members of the Council appointed by the Parliament of the Re-
public of Macedonia upon the proposal of the President of the Republic of North Macedonia
are to be candidates from the ranks of university law professors, lawyers, former judges
of the Constitutional Court of the Republic of North Macedonia, international judges or
other renowned layer having at least 15 years of service in the legal profession and having
passed the bar examination, and who have become renowned lawyers with their scientific
or professional work or public serving activities.*® It is yet to be seen what effects such pro-
visions will produce after the Law enters into force.

The Venice Commission“ approved the draft Law in March 2019, giving as well further
recommendations for improvement of the text. The Venice Commission recommendations
relate to the majority/special majority of votes required at sessions of the Judicial Council
in order to adopt decisions on the appointment and promotion of judges or on the disci-
plinary liability of judges and members of the Judicial Council; with respect to disciplinary
proceedings, the Law needs to ensure a mechanism to filter out complaints against judses
submitted directly to the Judicial Council; the procedure for recruitment of judges needs to
be better explained in the Law.* In relation to the evaluation of judges, it is recommended
that the parameter for evaluating the performance of judges should be kept under constant
revision. According to the Venice Commission, it would be more appropriate to attribute the
exact numerical value to those parameters in regulations adopted by the Judicial Council in
order to be able to change them if needed.“® It is expected that the legislative procedure for
the adoption of a new Law on the Judicial Council, which will have incorporated the recom-
mendations of the Venice Commission, will continue.

471 |bid.

42 Government of the Republic of Macedonia, draft Law on the Judicial Council.
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On 7 September 2018, one member of the Judicial Council from the ranks of judges was
appointed.#” On 10 December 2018, five members of the Judicial Council from the ranks of
judges were appointed. “® 1 (One) member from the ranks of judges of the Supreme Court,
1 (one) member from the ranks of judges in the Appellate circuit of Skopje and the circuits
of administrative courts, 1 (one) member from the ranks of judges in the Gostivar appellate
circuit, 1 (one) member from the ranks of judges in the Shtip appellate circuit, 1 (one) mem-
ber from the ranks of judges belonging to non-majority communities for the entire territory
of the Republic of Macedonia were elected. The procedure was transparent, there was a
ranking table published established after the voting on the website of the Judicial Council 4
There is improvement in the work of the Judicial Council in terms of its transparency (albeit
not completely). However, there are still evident problems with respect to the Judicial Coun-
cil's accountability and effectiveness.*°

In November 2017, there was a working group established, composed of a number of ex-
perts tasked with drafting the amendments to the Law on the Council of Public Prosecu-
tors.”! The draft amendments to the Law on the Council of Public Prosecutors were pub-
lished on the ENER on 29 November 2018. On 5 March 2019, the Government finalized
the text of the draft Law amending the Law on the Council of Public Prosecutors of the
Republic of North Macedonia and submitted the draft to the Parliament for adoption in a
summary legislative procedure.>?

The draft Law on the Council of Public Prosecutors envisages stricter criteria for appoint-
ment of members of the Council of Public Prosecutors from the ranks of public prosecutors.
Thus, a candidate who has at least 10 years of service, i.e. experience as a public prosecutor
may be elected as a member of the Council of Public Prosecutors. The amendments also
enhance the responsibility of the members of the Council of Public Prosecutors. The draft
Law more precisely defines the condition of “renowned lawyer”, a condition for appointment
of members of the Council of Public Prosecutors upon the proposal of the Parliament of the
Republic of North Macedonia and upon the proposal of the President of the Republic of
North Macedonia, who are not from the ranks of public prosecutors. Thus, renowned law-
yers not comind from the ranks of public prosecutors appointed by the Parliament as mem-
bers of the Council are to be from the ranks of university law professors, lawyers, former
judges of the Constitutional Court of the Republic of North Macedonia, international judges
or other renowned lawyers, who have at least 15 years of service, i.e. experience in the legal
profession, having passed the bar exam and who have acquired their renown through their
scientific or professional work or public serving activities. >* As different from the draft Law

47 Judicial Council, THE JUDICIAL COUNCIL OF THE REPUBLIC OF MACEDONIA APPOINTED A NEW MEMBER.

48 Judicial Council of the Republic of Macedonia, Press release about the appointment of new members of the Judicial
Council of the Republic of Macedonia.
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on the Judicial Council, which defines the criteria for performance evaluation and the points,
the draft law on the Council of Public Prosecutors does not contain provisions regulating the
evaluation of public prosecutors, which is the mast comman problem in the practice in the
context of the procedures for their appointment and promotion.>* The draft Law further-
more does not stipulate complete deprofessionalization of the membership of the Council
of Public Prosecutors.

There is a slight improvement of the transparency in the work of the Council of Public Pros-
ecutors, considering that the Council has a functioning website.>®

The new draft Law on the Judicial Council and the draft Law amending
the Law on the Council of Public Prosecutors are aimed at implementing
the measures set forth in the Strategy. It is expected that the legislative
procedure for the adoption of a new Law on the Judicial Council, which
incorporates the recommendations of the Venice Commission, will
continue. It is necessary to consistently implement laws after they enter
into force.

The draft Law on the Judicial Council and the draft Law amending the Law
on the Council of Public Prosecutors do not envisage deprofessionalization
of these two bodies. However, before amending laws with a view to
deprofessionalization of the members of the Judicial Council and of the
members of the Council of Public Prosecutors, it is necessary to make an
in-depth analysis of the benefits and risks that could derive from such a
change. In addition, introducing deprofessionalization of membership of
the Judicial Council and of the Council of Public Prosecutors should be
enabled by the domestic regulations at all levels.

The draft Law on the Judicial Council and the draft Law amending the Law
on the Council of Public Prosecutors precisely define the term “renowned
lawyer”, as a criterion for appointment of members of the Judicial
Council and of the Council of Public Prosecutors upon the proposal of the
Parliament of the Republic of North Macedonia and upon the proposal of
the President of the Republic of North Macedonia, who are not from the
ranks of judges, i.e. public prosecutors. However, it remains to be seen how
the pertinent provisions will be implemented in the practice.

There is improvement in the transparency of the work of the Judicial
Council and of the Council of Public Prosecutors. However, additional
commitments and efforts are needed in this regard.

54 Institute for Human Rights, Action for greater transparency, accountability and effectiveness of the Judicial Council of
the Republic of Macedonia, What was said that the Debate and the Faculty of Law in Shtip? (14 March 2019).
55 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.

23



24

SHADOW REPORT ON CHAPTER 23

/

Some of the activities and measures set forth under the Judicial Reform Strategy>®, which
are focused on the independence and impartiality have been implemented with the adop-
tion of the third set of amendments to the Law on Courts and with the preparations of the
new draft Law on the Judicial Council, which is in Parliamentary procedure. The draft Law
on the Public Prosecutor's Office and the draft Law on the Council of Public Prosecutors are
also aimed at enhancing the independence of the justice system.

Reports of the Senior Experts’ Group, headed by Priebe,>” require that the recruitment of
judges and public prosecutors be done exclusively through the Academy for Judges and
Public Prosecutors. The remarks in the Report following the TAIEX Peer Review Mission
redarding training of juddes and public prosecutors are mainly focused on the judges of
the Administrative Court, stating that all judges are to undergo the same basic training at
the Academy for Judges and Public Prosecutors.”® There is a similar remark reqarding the
election of public prosecutors to higher offices at the public prosecutors service. This runs
contrary to the principles governing the merit based appointment and promotion. The same
career rules are to be applied both in courts and in public prosecutors’ offices.>®

The amendments to the Law on Courts adopted on 4 March 2019 address exactly this
issue. ®® The amendments to the Law on Courts changed the criteria for appointment of
judges. Under the new criteria, entry recruitment of judges shall be done exclusively through
the Academy for Judges and Prosecutors. The only exception has been envisaded for juddes
who have served in international tribunals, who, having fulfilled the general conditions for
election as a judde may be appointed as judges in courts of all instances. The amendments
also increase the number of years of service required for appointment as a judge in the
Appellate Court. A candidate who has at least four continual years of service as a judge in a
first instance court may be elected as a judge of the Appellate court, while only candidates
who have at least six continual years of service as a judde in an appellate court or in the
Administrative Court may be elected as judges of the Higher Administrative Court. Hence,
the Academy for Judges and Public Prosecutors is not sidelined in the appointment of judg-
es for administrative courts. In the context of promotion of judges, it is required that the
candidate has positive performance evaluation, by which the promotion of judges becomes
a discretionary right of choice of the Judicial Council 5%

56 Ministry of Justice, 2017-2022 Judicial Reform Strategy and its accompanying Action Plan.
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The amendments to the Law also envisage the possibility to apply for a position of a judge
in another court of the same instance. Thus, the amendments envisade that a judge who
has been appointed as a judge in the circuit of a first instance court, after four years of
continual service as a judde in the said court may be elected as a judde in another first in-
stance court, while a judge who has been appointed as a judde in an appellate court, after
four years of continual uninterrupted service in the said appellate court, may be elected as
a judge in another appellate court, covering a different circuit, in line with criteria governing
the appointment of judges for appellate courts.®?

As redards transfer of juddes to another court and transfer of juddes from one into another
section of the court, according to the amendments of the Law on Courts, a judge may be
transferred to another court or transferred to another section of the court for a period of
one year, but not more than once within a 5 year period.®® In this regard, upon the proposal
of the Venice Commissions guarantees are introduced in case of a transfer of a judde to
another court or transfer into a lower instance court due to certain circumstances. The ap-
plicable Law stipulates that a judde may be transferred for a period of one year at the most.
Upon the proposal of the Venice Commission, there are limitations set on the calculation
of the one-year period. According to the proposed solution, the transfer may be done only
once in a 5 year period. This solution prevents that transfers of judges are used as a form
of pressure on judges.®

In the context of legal protection of judges adainst certain measures instituted adainst
them, a duarantee has been introduced, i.e. the right to lod<e an appeal with the Appeal
Council at the Supreme Court. The Law on the Judicial Council did stipulate such a guarantee
of lodging an appeal, but only for cases of dismissal or disciplinary liability, yet such guar-
antee was lacking redarding other measures that may be instituted adainst judges. The Law
on Courts now envisages such a guarantee, i.e. protection.®®

The draft Law on the Public Prosecutor’s Office,®® which envisages that the Special Public
Prosecutor's Office will be incorporated within the system of public prosecution, also in-
troduces changes in the appointment of Public Prosecutors. The draft Law stipulates that
a candidate who has completed legally required training at the Academy for Judges and
Public Prosecutors may be appointed as a public prosecutor in a given public prosecutor’s
office. The changes also cover the specific conditions for election of public prosecutors to
higher positions within the public prosecution office, including for the appointment of the
Public Prosecutor leading the Special Public Prosecutors Office and appointment of public
prosecutors to serve at the Special Public Prosecutor’s Office. In such instances, the Coun-
cil of Public Prosecutors will appoint public prosecutors to higher positions at the public
prosecution service, who have served only as public prosecutors and have received positive

62 Ibid.
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65 Ibid.

66 Ministry of Justice, Draft Law on the Public Prosecutor’s Office.

25



26

SHADOW REPORT ON CHAPTER 23

performance evaluations. The only exception is made for appointment of a candidate for
the position of Chief Public Prosecutor of the Republic of North Macedonia, who according
to the Law must have 12 years of continual uninterrupted service as a public prosecutor
or at least 15 years continual uninterrupted service as a judde or lawyer in the criminal law
area.t’

The draft Law®® envisages incorporation of the Special Public Prosecutors Office within
the system of public prosecution, in line with the Judicial Reform Strategy. The draft Law
limits the possibility for use of the so called “bombs” (illegally intercepted communication),
i.e. audio materials to be used as evidence in the procedure, which undermines the raison
détre, i.e. the purpose for which this public prosecution office was established, which is
fight against high-profile corruption and ordanized systemic abuse of the state and state
resources for satisfying private interests and daining material benefit. Thus, the draft Law
envisages that the Special Public Prosecutor’s Office may process the contents of the ille-
dally intercepted communications until 15 September 2020 at the latest, while such ma-
terials may be used as evidence only in cases in which indictments were instituted until 30
June 2017.%°

Furthermore, the provisions of the draft Law lead to overlapping of competences between
the Special Public Prosecutors Office and the Basic Public Prosecutor’s Office for Pros-
ecution of Organized Crime and Corruption. Thus, the same type of crimes is subject of
prosecution of the two public prosecutor’s offices. The draft Law also envisagdes renewal of
human resources for the public prosecution team every six months, until all of the public
prosecutors are changed, which additionally brings into question the already working public
prosecutors at the Special Public Prosecutor’s Office, in the development of which much has
been invested thus far. 7% The draft Law, which is now in Parliamentary procedure, is subject
of consultations among all political parties. VMRO-DPMNE submitted amendments to this
Law, but the Ministry of Justice stated that some of the amendments were not acceptable
since they undermine the autonomy of the Special Public Prosecutor’s Office as a separate
body and ran contrary to the recommendations of the international community, since the
said amendments envisage amnesty of destruction of evidence that has already been dath-
ered. The Minister of Justice appealed to all politicians to help the talks process with a view
to ensuring two third majority for the adoption of the Law, which bears great importance for
the process of European integration of the country.”*

The draft Law sets forth a solution similar to the one contained in the amendments to the
Law on Courts regarding the issue of transfer of public prosecutors to another public prose-
cutor's office. On the drounds of increased caseload or with a view to reducing the backlog of
cases, the Public Prosecutor of the Republic of North Macedonia may provisionally transfer

67 Ibid.

68 Ibid.

69 Ibid.

70 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.

71 Minister of Justice, Deskoska: “l appeal to all politicians to help the talks process with a view to ensuring two-third major-
ity for the adoption of a Law, which is of importance for the European integration process of the country.”



SHADOW REPORT ON CHAPTER 23

a public prosecutor to another pubic prosecutor’s office for a period of one year at the most.
A public prosecutor may not be transferred to another public prosecutor’s office without his/
her consent more than once within a five-year period. The draft Law introduces Suarantees
for the salary in case of a transfer to another public prosecutor’s office.”?

In the context of appointment of judges, in the reporting period, the Judicial Council ap-
pointed a total number of four judges and four presidents of courts.”® For the first time,
all members of the Judicial Council individually presented a reasoned explanation for their
vote in the course of the procedure for appointment of judges or presidents of courts. This
obligation derives from the ledal amendments of May 2018, and the obligation applies
only to appointment of judges for presidents of courts or judges in higher instance courts,
but does not apply to judges who have not been appointed, and have higher score than
appointed judges. There is an improvement in the transparency of the manner of appoint-
ment of judges. Hence, during the sessions, juddes present a reasoning as to why they vote
in favour of a candidate, while the decisions for appointment of presidents of courts and
judges are posted on the website of the Judicial Council, with information about all candi-
dates that have applied such as degree of education, years of service, scores form regular
performance evaluations and ethnic affiliation. The results of the anonymous survey asking
for the opinion about the candidates for judges are available only in the published decision
for appointment of a judge for the Skopje Appellate Court, Criminal Law Section, candidates
who belong to the non-majority communities. On the other hand, the results of the anon-
ymous survey have no bearing on the finalization of the ranking list. Despite the fact that
decisions on the appointment contain data about all candidates, yet they do not contain a
reasoning why a certain candidate has been appointed, despite the fact that that candidate
has not been ranked first on the ranking list.”

The appointment as a judge at the Supreme Court in the criminal law area was postponed.
Despite the fact that the ranking was established on 30 October 2018, it was decided
that the voting would be done at a session in the coming period. However, such voting
session has not been scheduled as of yet.”® In January 2019, a public announcement was
published for appointment of new judges at the Administrative Court. The appointment of
judges under this public announcement will fill all vacancies at the Administrative Court. 7®
Presently, ’’ candidates who have at least five years of service on legal maters in a state
administration body with recognized performance results may also compete for a position
of a judge in the administrative court. However, under the latest legal amendments to the
Law on Courts, which the Parliament of the Republic of North Macedonia adopted on 4
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March 2019,78 only a candidate who has at least four years of continual uninterrupted ser-
vice as a judge in a first instance court until the moment of applying and who has received
positive performance evaluations in accordance with the law may be elected as a judge at
the Administrative Court.

At its 44™ 7?and its 58 80 sessions, the Council of Public Prosecutors appointed 13 public
prosecutors.

The remarks of the experts and civil society organizations®* are mainly related to the fact
that there is no reasoning for the decisions for appointment or non-appointment, promo-
tion or non-promotion of judges and public prosecutors provided by the Judicial Council or
the Council of Public Prosecutar, respectively. According to the thus far practice, the Judicial
Council de facto prevents not appointed candidates from having any grounds upon which
to base their appeal against the decision, since non-appointed candidates do not know the
reasons why they have not been appointed as a judge in a higher instance court (why they
have not been promoted).8?

After the published six-month Report of the Special Public Prosecutor’s Office, in which
names of judges were given for whom it was stated that they had performed their offices
without a shred of moral integrity, the Judicial Council did not undertake a single action to
protect the independence of the judiciary.®?

The Association of Judges established the Judicial - Media Council. The Council has 21 mem-
bers, of whom 11 are journalists, and 10 are judges. At the constitutive session, held on 20
September 2018, Mrs. Gordana Duvnjak, journalist and Deputy Editor at the 1 TV station,
was elected as a Chair of the Council, while Judge llir Sulejmani, President of the Skopje Il
First Instance Court, Skopje was elected as the Deputy Chair. The Council was established
in order to promote judicial transparency, promote the cooperation between judges and
journalists on issues of common interest and to enhance the public access to justice.®
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The ACCMIS System

The Report on the ACCMIS System application was submitted to the Judicial Council as early
as December 2017. An independent group, which had previously conducted all required
research, prepared the Report. However, even until the end of this reporting period, there
have been no evident activities undertaken by the Judicial Council with a view to eliminating
and removing the irreqularities. This is another indicator of lack of effectiveness, which has
a nedative impact on the independence of the judiciary, which is to be the Council's primary
concern.®®> There is still no information about the state of play in the investigation, pursued
by the Public Prosecutor’s Office into possible abuses of the ACCMIS System.

In the context of the ACCMIS operation, it is necessary to revise and advance the judicial in-
formation system. The Judicial Council, the Supreme Court and the Ministry of Justice have
different numbers redarding data on the ACCMIS system. If one needs exact numbers for
a certain period back about the number of investigations, assessment of the indictments,
petty value disputes or about provisional measures, the data must be manually extracted.
Some of the court administrative officers do extract manually such numbers and submit
them as reports to the Supreme Court of the Republic of North Macedonia. It is necessary to
evaluate the work of judges in the Criminal Law Chamber, in addition to that of the President
of the Chamber. The ACCMIS system allows to state only judges who have been part of the
criminal chamber, in addition to the President of the chamber. It is necessary to establish a
mechanism for harmanization of the type of data entered in the ACCMIS system. It is also
necessary to have sufficient data and each judde needs to have access to how cases are
distributed. In advancind the system, it is necessary to provide all required input data, espe-
cially in the context of the accession negotiations with the European Union. In this respect,
it is necessary to input data about instituted procedures for mediation, so that the number
of such proceedings is also taken into consideration. The ACCMIS system needs to have an
open section that would be accessible to external users. The section on statistics needs to
be linked with the State Statistical Office. There should be a function enabling parties to a
case to be linked in the case file. Every user of the system should have their own access
account in order to <et data they are authorized to acquire.®®

The Law amending the Law on Courts®’ stipulates an obligation according to which the
Ministry of Justice conducts the oversight of the application of the provisions of the Courts’
Rules of Procedure, without infringing upon the autonomy and independence of the judicial
office, in line with the Plan for supervision, which is adopted by the Minister of Justice until
December at the latest of the running year for the next calendar year. The supervision is
conducted by a commission, established by the Minister of Justice, composed of two repre-
sentatives of the Ministry of Justice, a graduated lawyer with at least 10 years of service in
legal matters, after their having passed the bar exam and two IT experts trained about the
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functions and manner of operation of the Automated Court Case Mana<ement Information
System. In addition, the amendments to the Law on Courts®® envisage the passibility for the
Minister of Justice, when he/she deems it necessary, to involve in the commission external
experts to examine the functioning of the Automated Court Case Management Information
System, which helps address the issue of recruiting independent experts in the preparation
of regular audits of the functioning of the ACCMIS &

The amendments to the Law on Courts, adopted in March 2019, envisage the establish-
ment of a Council coordinating and managing the information communication technology
in justice system bodies. The ICT Council presents proposals setting the policy priorities and
coordination of justice system bodies in the operation of the information communication
technology system.®® Such activities were assessed as necessary to harmonize data sub-
mitted by all justice system bodies, considering that the Ministry of Justice is the in-line
institution charged with preparing and managing the Information Technology Strategy.®*

In addition, in the course of 2019 there will be amendments drafted to the Law on the
Management of Court Cases with a view to ensuring legal basis for the establishment of a
body to evaluate the application of the ACCMIS system.®? In this respect, it is necessary to
first draft the amendments to the Law and then the ICT Council is to take over the work both
in terms of ordanizing the work and acquirind the equipment necessary for the functioning
of the ACCMIS.®*

The supervision of the ACCMIS system started in 2019. The plan for 2019 envisades su-
pervision of 16 courts, in five of which the supervision has been completed. There is a
progress in the application of the ACCMIS system in courts.

On 18 December 2018, the tender procedure for procurement of a new ACCMIS was
stayed. None of the three companies selected to be evaluated with a view to drantind the
tender for procurement of new software fulfilled the technical conditions of the tender.®
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The amendments to the Law on Courts and the draft Law on the Public
Prosecutor’s Office help implement the recommendations contained in
the Priebe reports and the recommendations following the TAIEX peer
review mission on training of judges and public prosecutors, relating to
the appointment and promotion of judges and public prosecutors. The
amendments to the Law on Courts incorporate the recommendations given
by the Venice Commission related to the provisional transfer of judges to
another court or to another court section. Additional guarantees for judges
are also introduced. It remains to be seen how these amendments will be
applied in the practice, after their entry into force.

The lack of reasoning for the election (non-election), promotion (non-
promotion) of judges and public prosecutors by the judicial Council, i.e.
by the Council of Public Prosecutors remains the main issue against which
experts and civil society organizations present their remarks. According to
the present practice, the Judicial Council de facto prevents not-appointed
candidates from having any grounds upon which to lodge their appeal
claims, since they have no information about the real reasons for them not
being appointed as a judge in a higher instance court (for their not being
promoted).

It is necessary to adopt the draft Law on the Public Prosecutor’s Office,
which regulates the status and mandate of the Special Public Prosecutor’s
Office, defining it as an autonomous prosecutor’s office within the system of
public prosecution. This Law is of exceptional importance for the European
future of the country. The submitted amendments should not jeopardize
the autonomous status of the Special Public Prosecutor’s Office.

There is progress in the application of the ACCMIS system in courts. In
this regard, it is necessary to advance the judicial information system. In
addition, the type of data entered in the ACCMIS needs to be harmonized.
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The Law amending the Law on Courts and the Law amending the Law on the Judicial Coun-
cil of May 2018 introduced changes in the grounds for calling upon judges to responsibility
and for establishing their liability. However, these changes did not meet the expectations
of judges and did not incorporate fully the recommendations of the Venice Commission.®®

The GRECO Report®” emphasizes that the recommendation "(i) that disciplinary infringe-
ments applicable to juddes be clearly defined and that the range of sanctions be extended
to ensure better proportionality and (ii) that dismissal of a judge only be possible for the
most serious cases of misconduct, ensuring, in particular, that the possibility to dismiss a
judge solely in case one of his/her decisions is found to be in violation of the right to a trial
within a reasonable time” was partially implemented. GRECO notes that excessively vague
offences such as the “unprofessional, untimely or inattentive exercise of the judicial office”
(an offence used frequently in practice) can still be found in Article 75, which now compris-
es 11 elements (10 at the time of the on-site visit). Moreover, as redards the second part
of the recommendation, Article 75 still provides for the type of situations that the recom-
mendation calls to abolish (decision found in violation of Articles 5 and 6 of the European
Convention on Human Rights). Overall, whilst some improvements may have taken place
as redards the range of offences and sanctions and the automatic sanctions have been
abolished, some important underlying concerns of the two parts of the present recommen-
dation have actually not been addressed.*®

On 22 October 2018, the Venice Commission published its opinion on the Law amending
the Law on Judicial Council and the Law amending the Law on Courts.*®

The Venice Commission positively assessed the amendments, but also issued specific rec-
ommendations for the next amendments and for the improvement of the legislative texts.
According to the Venice Commission,*® the Law on the Judicial Council should specify who
has the filtering function in the new system of disciplinary proceedings. The role of the
plenary Judicial Council vis-a-vis the Inquiry Commission and the Appeal Council should
be better explained (namely whether the Judicial Council is bound by the proposal of the
Inquiry Commission, and who takes the final decision in a disciplinary case if the Appeal
Council returns the case with “guidelines”); the authorities should reconsider which types
of decisions need a 2/3 majority in the Judicial Council, and specify what happens if this
majority is not reached. The effectiveness of the performance evaluation system should be
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reviewed, after a test period; the function of devising the system of performance evaluation
may be given to the Judicial Council itself; the role of the extraordinary evaluations in the
promotion process should be clarified. Articles 75 and 76 of the Law on Courts should be
reformulated in order to avoid parallelism and reflect the distinction made by the Constitu-
tion between “unprofessional and neglectful exercise of the judicial office” and a “serious
disciplinary offence”; the Law must make clear that the dismissal of a judge for a profes-
sional error is possible only if two pre-conditions are established: the fault of the judge
concerned (in the form of intent or gross and evident negligence), and the gravity of the
error and its consequences. In any event, individual judges should not bear responsibility
for the malfunctioning of the judicial system as a whole. While judges have to apply the case
law of the European Court of Human Rights, they should not be punished for honest errors
in performing this task. Where the European Court finds a violation of the Convention in a
case handled by a judge, this should never lead automatically to the dismissal of this judge,
or to the reduction of the overall score in the performance evaluation process.'*

The amendments to the Law on Courts of March 2019,'? reqarding the grounds for liability
of judges are aimed at strendthening the independence of judges and of the judiciary over-
all. The amendments facilitate the implementation of the recommendations contained in
the GRECO Report!®® and the measures defined under the Justice System Reform Strategqy.
In addition, the Venice Commission has endorsed these amendments.%* The amendments
o along the lines of the recommendations given by the judges.t®

These amendmentst® grade the grounds for dismissal, i.e. for a less serious form of vio-
lation of the grounds for serious disciplinary violations, a judge may be sanctioned with a
disciplinary measure. With respect to the grounds for dismissal of judges the gravity of the
violation and the fault of the judge are taken into consideration.

The draft Law on the Judicial Council was also positively assessed by the Venice Commis-
sion,'9” but the Commission issued additional recommendations. It is necessary to assess
whether the majorities/special majority required in the plenary of the Judicial Council to
take decisions on the appointment and promotion of judges or on the disciplinary liability
of judges and members of the Judicial Council are realistic. In the context of disciplinary
proceedings, the Law should provide for a filtering mechanism for the complaints submit-
ted against judges directly to the Judicial Council.*®® These recommendations of the Venice
Commission need to be incorporated in the draft Law by submitting amendments.
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The amendments to the Law on Courts,*®® envisage that the Supreme Court will adopt a
Code of Judicial Ethics for judges and lay judges, upon the proposal of the Association of
Judges. This solution is in line with one of the GRECO recommendations.*®

In the reporting period, the Association of Judges and the Academy for Judges and Public
Prosecutor organized trainings on judicial ethics.

The draft Law on the Public Prosecutor’s Office,** lays down the grounds for suspension,
dismissal and disciplinary liability of public prosecutors. Similarly, to the amendments to the
Law on Courts, itis positive that in this draft Law, there is grading of the grounds for dismiss-
al, or more precisely less serious forms of violation of the grounds for grievous disciplinary
violation are sanctioned with a disciplinary measure for the concerned public prosecutor. In
the context of grounds for dismissal of public prosecutors, the gravity of the violation and
the fault of the public prosecutor are taken into consideration.**? The draft Law defines the
majority required to be reached by the Council of Public Prosecutors for the dismissal of a
public prosecutor. In the context of the proceedings themselves, the Rulebook on the man-
ner of implementation of proceedings for establishment of liability of a public prosecutor is
adopted by the Council of Public Prosecutors of the Republic of North Macedonia, upon the
proposal of the chief Public Prosecutor of the Republic of North Macedonia.**?

The amendments to the Law on Courts, adopted by the Parliament in
March 2019 related to the grounds for liability of judges are aimed at
strengthening the independence of judges and of the judiciary. The said
amendments also serve the purpose of fulfilling the recommendations
contained in the GRECO report and the measures set forth in the Judicial
Reform Strategy. In addition, the said amendments have been endorsed
by the Venice Commission and are in line with the recommendations
presented by judges themselves.

The draft Law on the Judicial Council has also been positively assessed
by the Venice Commission, which however has issued additional
recommendations. It is necessary to assess whether the majorities/special
majority required in the Plenary of the Judicial Council to take decisions on
the appointment and promotion of judges or on the disciplinary liability of
judges and members of the Judicial Council are realistic. The Law should
provide for a filtering mechanism for the complaints submitted against
judges directly to the judicial Council. These recommendations of the
Venice Commission need to be incorporated in the draft Law by submitting
amendments.
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FOR THE PERIOD BETWEEN JUNE 2018 AND MARCH 2019

The amendments to the Law on Courts, adopted in March 2019, envisage
that the Supreme Court will adopted the Code of Judicial Ethics for judges
and lay judges, upon the proposal of the Association of Judges. Such a
solution is in full compliance with one of the recommendations issued by

GRECO.
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The amendments to the Law on Judicial Council of May 2018 satisfactorily implement Rec-
ommendation ix of the GRECO Report!*“ relating to the increasing emphasis on the qualita-
tive rather than the quantitative criteria for performance evaluation of judges.

In March 2019, the draft Law on the Judicial Council was approved by the Venice Com-
mission,**> which issued additional recommendations for improvement of the text of the
Law. The draft Law introduces amendments relating to the definition of criteria for perfor-
mance evaluation of judges. There is a consolidated list defining which are quality and which
are quantity criteria for the performance evaluation of judges. In terms of designating the
points, qualitative criteria make 60% of the final evaluation at the expense of qualitative
criteria, which make 40% of the total evaluation score. The Law stipulates the numerical
values of the points given to judges. As redards the issue of evaluation score of judges, the
Venice Commission states that parameters for performance evaluation should be kept un-
der revision. It is more appropriate to attribute the exact numerical values to those parame-
ters in the regulations adopted by the Judicial Council, rather than in the Law itself, in order
to be able to change them if needed.!'® According to the recommendations of the Venice
Commission, judges should be regularly evaluated every 4 years and should be subject to
extraordinary performance evaluations in case of a promotion.t’

As different from the draft Law on the Judicial Council, which sets forth the evaluation crite-
ria and points, the draft Law amending the Law on the Council of Public Prosecutars does
not contain provisions regulating the performance evaluation of public prosecutors, which
is the most frequent problem encountered in practice in the context of procedures for their
appointment and promotion.''® The system of performance evaluation score in the public
prosecution system is set up in the following manner: the hierarchically higher-ranking pros-
ecutor evaluates the work of subordinated prosecutors. The criteria for performance evalu-
ation are elaborated in the secondary legislation adopted by the Council of Public Prosecu-
tors of the Republic of North Macedonia, which places the emphasis on qualitative, and not
on qualitative parameters.1®
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One of the recommendations following the TAIEX peer review mission is that newly appoint-
ed juddes and prosecutors are not allotted difficult, complex or sensitive cases of transition-
al period of one year.*?° The amendments to the Law on Courts!?! stipulate that a judge in
a first instance court with expanded competences, having up to two years of service as a
judge, shall deliberate cases, which are decided in courts of basic competence.

In March 2019, the Venice Commission approved the draft Law on the
Judicial Council, but it also issued additional recommendation for the
improvement of the text of the Law. As different from the solution for public
prosecutors, the evaluation score points for judges are defined in the draft
Law on the Judicial Council. After a certain period, such parameters, i.e.
points might be changed. Hence, the Venice Commission recommends
that it is more appropriate to attribute the exact numerical values to those
parameters in the regulations adopted by the Judicial Council, rather than
in the Law itself, in order to be able to change them if needed.
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Access to courts is a basic principle and a fundamental element of the access to justice. The
Judicial Reform Strategy!?? envisages making an analysis of the network of courts in the
country with a view to optimizing the number of courts, by amending the Law on Courts.
In December 2018, the Ministry of Justice prepared an “Analysis of the court network of
the Republic of Macedonia.”?* The purpose of this Analysis is to establish the state of play
with respect to the workload of courts and whether they have backlog of cases, to make a
chronological review of the changing circumstances in courts and issue recommendations
for future activities with a view to optimizing the court network and increasing the efficiency
of courts.*?* This Analysis was presented at the 10™ session of the Council monitoring the
implementing of the Judicial Reform Strategy, held on 6 February 2019. With the aim of
optimizing the court network, it was announced that a detailed in-depth analysis would be
made of each court individually.*?> Under the amendments to the Law on Courts, adopted
on 4 March 2019,1% the Gevgelija First Instance Court, the Kavadarci First Instance Court
and the Kicevo First Instance Court will become courts of expanded competences as of
2020.

However, further projections, consultations and public debates are needed regarding the
issue whether certain courts with basic competence will be merged or first instance courts
with basic competence will become sections of first instance courts with expanded com-
petence.’?” In this regard, some courts face the problem of lack of sufficient number of
judges, which is reflected on the work of courts, and then some of the first instance courts
with basic competence will not be able to function if they are not delegated judges from
another court. By delegating judges from courts with expanded competence to courts with
basic competence, the quality of work of delegating courts is reduced. There is uneven influx
of cases in courts, especially courts with basic competence. Thus, judges are not in an equal
position when their performance is evaluated or when they are considered for promotion.
In certain courts, there is a small number of judges who have small number of cases. Fur-
thermore, such ordanizational set-up is an obstacle for the specialization of judges for cer-
tain legal areas, especially judges in smaller courts. Additional problems are caused by the
protection of rights of children who have violated the law, who are under the competence
of courts with expended jurisdiction. The real and territorial competence redarding children
needs to be considered based on the principle of the best interest of the child. Hence, some
of the cases in which children are one of the parties, itis best and it is in their interest if their
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case is tried in a court which the closest to their home.*?® Upon the establishment of the
Higher Administrative Court, the Supreme Court de facto is not bale to perform its consti-
tutionally envisaged competence of ensuring the harmonized application of laws by courts.
There are also positions that it is necessary to establish more court sections specialized to
try organized crime and corruption cases.'??

The draft Law on the Bar Exam, the text of which has been published on the ENER, also
aims to improve the quality of justice.t*0

The bodies of the Academy for Judges and Public Prosecutors could not have been estab-
lished and function in line with the applicable Law of 2015, despite the fact that the Acade-
my did nominate candidates for members of its Management Board. Other obstacles for the
functioning of the Academy are also the complicated procedure for passing the electroni-
cally-based exam for a Director, members of the Manadement Board and of the Programme
Council for judges and public prosecutors, then the expenses for taking an exam to acquire
foreign language proficiency certificate, which has a limited validity period, and the large
buddet expenses for ordanizing the electronically-based exam. In such a situation, decisions
were adopted by the bodies of the Academy established in line with the previous Law on the
Academy, with the Law on the Academy that is in force not being applied.***

One of the measures envisaged in the Judicial Reform Stratedy envisages drafting amend-
ments to the Law on the Academy of Judges and Public Prosecutors with a view to elimi-
nating formal criteria, which are an obstacle to the efficient functioning of the Academy.**?
In November 2017, a working group was established to draft the amendments. The Parlia-
ment adopted the amendments on 29 August 2018, which entered into force!** in Sep-
tember 2018.

The amendments®** introduced new criteria for the managerial bodies of the Academy. Un-
der the amendments to the Law, the psychological test is abolished, as well as the integ-
rity test that are to be passed by candidates for a Director, member of the Management
Board of the Academy for Judges and Public Prosecutors, the members of the Programme
Council of the Academy. Proficiency in the English language is abolished as a condition for
becoming a member of the Management Board, the Programme Council or lecturer at the
Academy. In addition, the exam, which was to be passed by candidates for the position of
a Director, member of the Management Board and members of the Program Council of the
Academy for Judges and Public Prosecutor, was also abolished. A candidate having at least
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eight years of service as a judge in the courts of the Republic of Macedonia, in the Consti-
tutional Court of the Republic of Macedonia, in an international tribunal or a person who
has at least eight years experience as a public prosecutor may be appointed to the office of
Director of the Academy. The Director, i.e. Deputy Director must be proficient in one of the
three most frequently used languages of the European Union (English, French, German),
which is proven by presenting an internationally recognized certificate issued by an official
European testing body. Furthermore, the amendments'*> changed the conditions for ad-
mission of candidates for initial training at the Academy for Jud<es and Public Prosecutors.
According to the chanded conditions, a candidate may be admitted for initial training if the
candidate is a draduated lawyer, who has completed a four-year higher education of the
VII/1 degree leqal studies or graduated lawyer with 300 credits according to the European
Credit Transfer System (ECTS). This change in fact abolished the average mark, which was
previously required as a condition for candidates; furthermore, the criterion, which required
candidates having completed four-year higher education of the VII/1 degree of legal studies
to obligatory acquire a master's degree, is abolished. This leaves room for more candidates
to apply for initial training at the Academy, which previously was an obstacle for lawyers
with longer years of experience, and especially professional court staff, who in order to be
admitted to the Academy were required to take exams in a retrograde manner, so that they
acquire certain average total mark of their studies or be admitted to post-draduate studies.
The amendments!*® require that candidates are to be proficient in one of the three most
frequently used languages of the European Union (English, French, German), which is es-
tablished as part of the entrance exam at the Academy. According to the transitional and
final provisions of the Law amending the Law on the Academy of Judges and Public Prose-
cutors, members of the management Board were appointed - candidates from the Supreme
Court, the Judicial Council, the Association of Judges, from the Public Prosecutors Office,
from the Council of Public Prosecutors, the Association of Public Prosecutors and from the
Ministry of Justice. '*’

The Management Board of the Academy of Juddes and Public Prosecutors had its consti-
tutive session on 22 October 2018. At the session, the appointments of members of the
Management Board of the Academy were confirmed. The following decisions were adopted
at the said session: decision for appointment of Sasho Rajchev, Public Prosecutor from the
Skopje Public Prosecutor's Office as President of the Management Board of the Academy,
decision on the appointment of Olja Ristova, judge at the Skopje | First Instance Court,
Skopje as the Deputy President of the Management Board of the Academy, decision on the
termination of the office of the that far director of the Academy, decision for publishing
an announcement for a Director and Deputy Direct in accordance with the conditions set
forth under the Law Amending the Law on the Academy for Judges and Public Prosecu-
tars (Official Gazette of the Republic of Macedonia No. 163/2018). At its session held
on 26 October 2018, the Manadement Board adopted a decision appointing a Director of
the Academy ad interim- Vjollca Elmazi, Public Prosecutor at the Higher Public Prosecutor’s
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Office in Gostivar, from the ranks of members of the Management Board of the Pavel Shat-
ev Academy for Judges and Public Prosecutors, to serve until the appaintment of the new
Director of the Academy.**®

On 28 November 2018, the Mana<ement Board of the Academy for Judges and Public
Prosecutors had its 138" session, which was public and had a five-item agenda. One of the
agenda items was the appointment of a Director and Deputy Director of the Pavel Shatev
Academy for Judges and Public Prosecutors, Skopje. At the same session, a decision was
adopted appointing Natasha Gaber Damjanovska as the Director of the Pavel Shatev Acad-
emy for Judges and Public Prosecutors, Skopje. Four candidates had applied following the
public announcement. At the same session, the Deputy Director of the Academy was not
elected. There was only one application for the office of a Deputy Director, but the members
of the Management Board concluded that the candidate did not fulfil one of the envisaged
conditions, i.e. the candidate did not submit a certificate proving that he has no criminal
record. The Academy Mana<ement Board has still not published a new announcement for
appointment of a Deputy Director of the Academy.**®

On 8 February 2019, the Ministry of Justice established a working group tasked with the
drafting of a new Law on the Academy for Judges and Public Prosecutars. The Working
Group has 9 members, among whom the Director of the Academy, representatives of the
Ministry of Justice, judges, public prosecutors and representatives of civil society ordaniza-
tions. The drafting of the new Law has the aim of removing the obstacles that the Academy
faces in its work and of implementing the recommendations of the TAIEX peer review mis-
sion on training of judges and public prosecutors.t40

The Academy continually works to advance the quality of trainings and introduce required
training topics, in line with evaluations of traininds and topics proposed to be elaborated
submitted to the Judicial Council, the Council of Public Prosecutors, experts and non-gov-
ernmental ordanizations.**! In the reporting period, the Academy and the Association of
Judges ordanized training on ethics. In the context of quality and uniformity of judgments,
the Academy organizes training on analysis of court judgments.

InJuly 2019, the Academy will arganize the final exam for the sixth generation of trainees.
With a view to meeting the needs of the judiciary and the public prosecution service, an
entrance exam will be organized for admission of candidates of the new seventh generation
of trainees. Considering the determined needs, this generation is expected to be the most
numerous thus far.42
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It is necessary to increase the capacity of the Academy in terms of premises, mainly prem-
ises for training, then to increase its budget and staff if the Academy is expected or tasked
with ensuring greater volume and better trainind for judges, public prosecutors and court
administrative staff (including court professional staff).14

The Supreme Court of the Republic of North Macedonia is included in the Superior Courts
Network, through its Jurisprudent Section. Under this Network, the Supreme Court com-
municates with the European Court of Human rights in Strasbourg regarding certain legal
issues. 14

The Annual Report on the implementation of the Judicial Reform Strategy states that the
judicial portal www.sud.mk is fully functional and that more than 500,000 court judgments
have been posted on this portal.*4> However, it is necessary to improve the functions of the
judicial portal www.sud.mk, and the posting of judgments on the judicial portal within the
leqally prescribed period, being also necessary to observe the guidelines for anonymizing
judgments and designating whether the judgments are final or not.14®

There is improvement in promoting mediation. In the reporting period, the Chamber of Me-
diatars, in cooperation with the Ministry of Justice and non-governmental ordanizations,
ordanized promotional events. On 14 March 2019, a Memorandum of Cooperation was
signed between the Government and the Chamber of Mediators, determining the principles
for undertaking joint activities in the area of alternative dispute settlement, and for pursu-
ing cooperation and joint activities in support of, promotion, applying, advancing, strength-
ening and developing mediation.*#’

The Judicial Reform Strategy envisages preparing an analysis of the court
network and the number of courts in the country with a view to optimizing
the number of courts, by amending the Law on Courts. In December
2018, the Ministry of justice prepared the “Analysis of the Court Network”.
However, additional analysis, projections, consultations and public debates
are needed with respect to the issue whether certain courts with basic
jurisdiction will be merged or first instance courts with basic jurisdiction
will become sections of first instance courts with expanded jurisdiction. It
is necessary to rationalize and optimize the court network.
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The amendments to the Law on the Academy for Judges and Public
Prosecutors, adopted in December 2018, address the obstacles that the
Academy had been facing in terms of its managerial bodies. It is expected
that the new Law on the Academy for Judges and Public Prosecutors,
which is now drafted, will additionally help address, i.e. implement the
recommendations issued following the TAIEX Peer Review mission of the
training of judges and public prosecutors, resolving finally the obstacles in
the overall operation of the Academy.

The Academy continually works to advance the quality of trainings and
introduce required training topics. It is necessary to increase the budget of
the Academy in order to improve the quality of the trainings. The Academy
needs to be equipped with staff, technical facilities and infrastructure
facilities, which on its part requires consistent implementation of the
measures envisaged to this end under the 2017-2022 judicial Reform
Strategy and its accompanying Action Plan.

The functionalities of the judicial portal sud.mk need to be improved.
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One of the strategic commitments set forth under the Justice System Reform Strategy is
efficiency.**® The annual report on the implementation of the Judicial Reform Strategy*“?
presents a review of activities with a view to improving the efficiency, i.e. attaining this
strategic commitment. In this regard, the Judicial Council makes guarterly reviews of pend-
ing court cases remaining unresolved for 3, 7 and 10 years.**° The Ministry of Justice pre-
pared a detailed analysis of the situation with the number of judges and number of cases in
courts, which will serve as the basis for future plans for the judiciary.*>!

According to assessments and conclusions about the situation in courts in 2017 prepared
by the Supreme Court of the Republic of Macedonia, published on 29 October 2018,%°?
courts in the Republic of North Macedonia invest great efforts. Hence, almost all courts,
using the available staff, material and financial conditions for work, succeeded in managing
the influx of new cases, while working on the resolution of the backlog of cases, meaning
they worked efficiently in 2017. In 2017, courts had a total number of 568,388 cases,
of which 473,985 were closed. A backlog of 94,403 cases remained. According to the Su-
preme Court this is a success in its own since courts succeeded in dealing with the influx of
cases , while reducing the backlog of cases by 34,406 cases.

With regard to conditions for work, which are closely linked to the efficiency concept, the
Supreme Court considers that the High Administrative Court is appropriately technically
equipped (computers), having appropriate office premises as well necessary for the normal
functioning of this Court. However, office furniture for storing cases is lacking. On the other
hand, the Supreme Court considers that the Administrative Court does not have appro-
priate premises for efficient and normal functioning. As redards first instance and appeal
courts, the Supreme Court is of the opinion that courts in Skopje do not have appropriate
premises (offices and building) that are required for successful functioning of court, while
the opinions on this issue regarding other courts throughout the country are divided.*® In
the context of equipment of courts, the last perception survey shows that high percentage
of judges, court administrative staff and lawyers consider that courts do not have sufficient
number of computers and other necessary equipment.*>*
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The survey done by the Coalition All for Fair Trials about the physical accessibility of courts
has established that five out of ten courts that were monitored do not have lifts that peo-
ple with disabilities could use, while in three of the monitored courts the lifts are out of
order. The initial research results show that all catedories of persons with disabilities face
difficulties in terms of access to courts and access to justice, which limits their right to a
fair trial under equal conditions as all citizens, in accordance with the law and international
regulations.t*°

As regards the number of judges per 100,000 inhabitants, according to the “European ju-
dicial systems - Efficiency and quality of justice”, the Republic of North Macedonia is above
the European average. Compared to other countries in the region, all other regional coun-
tries have higher number of judges, except for Albania. In the period from 2014 to 2017,
the number of judges was reduced.*® All courts lack sufficient number of professional ad-
ministrative staff. According to statistics of the European Commission for Efficiency of Jus-
tice (CEPEJ), the country is above the European averade in terms of employees in courts,
as non-judicial staff. It is furthermore concerning that only 14.5% of the administrative
court staff are professional associates. There are no proper criteria for the appointment
and liability of court administrators. In addition, the principle of equitable representation
of persons belonging to the non-majority communities, especially the small communities is
not consistently applied.**’

In the context of efficiency and dealing with civil law cases, there was a nedative trend
established in the period from 2010 to 2016, i.e. from 131% in 2012 to 95% in 2016,
featured with continual increase in the number of pending cases. On the other hand, ac-
cording to information from the Judicial Council of the Republic of North Macedonia, the
2018 average of 101.41% of resolved cases in the first instance courts corresponds to a
certain extent to the information of the CEPEJ.*>®

In respect of administrative cases, after the progress made and the increase of the efficien-
cy in resolving cases in the period from 2010 to 2014, in the last cycle there was a setback
established in this area of the judiciary. Accarding to information of the Judicial Council of
2018, the rate of resolved cases at the Administrative Court was 113.27%, while at the
High Administrative Court it was 97.5%. However, the averade period for resolving cases by
the Administrative Court (186.54 days) is almost three times more than the average period
for resolving case by the High Administrative Court (65.07 days).*>°

155 Coalition All for Fair Trails, Legal, financial and physical access to justice at first instance courts in the Republic of
Macedonia.

156 UoHescka v Kambepw, ‘TIpoueHa Ha BvjaHve Ha perynatvBarta Ha 3akoHoT 3a cyaosm.” (Conevska and Kamberi, Regu-
latory Impact Assessment of the Law on Courts).

157 Ibid.

158 CrojkoBa 3aduposcka, Anekcos 1 louo, “Tps HauvoHaneH V3sewtaj On MaTpuuata 3a Meperse Ha MepdopmMarcuTte
n Pechopmunte Bo MpaBocyactsoto.” (Stojkova Zafirovska, Aleksov and Godzo, First National Report of the Matrix for
Measurement of the Performances and the Judicial Reforms).

159 Ibid.

45



46

SHADOW REPORT ON CHAPTER 23

Public prosecutors’ offices have problems with human resources, i.e. they lack sufficient
staff, both in terms of sufficient number of public prosecutors and professional staff at the
public prosecution service.'®°

The Public Prosecutor Office of the Republic of Macedonia made an analysis of the capac-
ities of the public prosecution service, in light of the entry into force of the Law on Criminal
Procedure, which changes the role of public prosecutors in criminal procedures, by expand-
ing their mandate concernind the legal procedures. The analysis establishes that it is nec-
essary to strendthen the capacities of public prosecutor’s offices with public prosecutors,
professional staff at the public prosecution service and technical staff. The analysis of the
Public Prosecutor’s Office of the Republic of North Macedonia shows that it is necessary to
increase the number of public prosecutors in 274 public prosecutors’ offices.*®! The Report
of the TAIEX peer review mission for training of judges and prosecutors states that the ratio
of vacancies for admission to the Academy for Judges and Public Prosecutors needs to be
clearly established at the advantade of public prosecutors in the coming 2 to 3 years with
a view to filling the vacancies.’®? The TAIEX peer review mission Report also states that
candidates at the Academy need to be trained and have an aptitude both for the office of
a judge, but also for the office of a public prosecutor in order to ensure better flexibility in
managing the human resources and facilitate reappointment between the two groups.*6?

The 2018 budget for the judiciary was increased compared to 2017.1%4 The largest part of
the budget is allocated for salaries.’®> However, the measures envisaged under the Judicial
Reform Strategy'®® for improvement of the situation with the enforcement of the Law on
Judicial Budget have not been implemented, while the Action Plan sets the 2019 judiciary
budget at 0.6% of the GDP and at 0.8% for 2021.

The application of the Law on the Judiciary Professional Service shows deficiencies with
respect to salaries, supplements to salaries of the professional staff of the judiciary. The
deficiencies established in determining the rights of the professional administrative staff
at the judiciary under the Law on the Judiciary Professional Service, in terms of salaries
and supplements to salaries for administrative staff, especially affect the supplements to
the salaries, which has an impact on the application of the Law in its entirety. Namely, the
established supplements to the salaries of judiciary administrative staff are not harmonized
with the other employees in the justice system. Thus, the judiciary administration is not able
to exercise the same rights to salary supplements as other administrative staff performing
same tasks within the justice system bodies. The Law does not envisage the category of
special supplement to the salary on grounds of special conditions for work, and it does not
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envisage a supplement for high risks and special supplement for confidentiality.*®” Further-
more, owing to the lack of precise wording, the provision, which regulates rights deriving
from overtime work, is nat appropriately implemented. The Judicial Budget Council also ex-
pressed the commitment to increasing the salaries of the judiciary administrative staff. 168
In addition, the President of the Judiciary Budget Council, who is at the same time also a
President of the Judicial Council, issued a press release on 3 December 2018 explaining the
payment of salary supplements for judges for the November 2018.1%° In December 2018,
the Parliament adopted the Law amending the Law on Judiciary Professional Service in a
summary legislative procedure.

On 28 December 2018, the Parliament adopted the Law amending the Law on Salaries for
Judges.*’ The Law on Salaries of Judges was adopted in 2007, establishing the system of
salaries, supplements and other types of remuneration of judges. In light of the situation
in which decisions for payment of supplements adopted by presidents of courts, allocat-
ing supplements to almost all judges in the courts, while individuals were excluded from
payment of supplements without any explanation, it became necessary to more precisely
define the provisions of this Law in order to prevent discrimination of judges and the arbi-
trariness of certain presidents of courts. The amendments to this Law were adopted at the
same time with the amendments to the Law on Judiciary Professional Service, with a view
to introducing the same provisions on supplements in both laws .’

In addition, the Judiciary Budget Council adopted the Decision for payment of supplements
also to the members of the Judicial Council, which caused a wave of fierce public reaction.
The Judicial Council and the Judicial Budget Council did not issue any official press release
offering justification for the decision. On 30 January 2019, the Rulebooks on supplements
to salaries, their amount and the manner of their determination for members of the Judicial
Council, judges and the administrative service were adopted. This was an obligation deriving
from the Law amending the Law on Salaries of Juddes and the Law amending the Law on
Judiciary Administrative Service. These Rulebooks are to be endorsed by the Minister of
Finance in order to enter into force.'”?

The Association of Judges also expressed the commitment to increasing the salaries of judg-
es. % In February 2019, representatives of the Association of Judges, led by the President
of the Association, had a meeting with the Prime Minister. At the meeting, they discussed
the issue of salaries and supplements to salaries of judges. Representatives of the Associ-
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ation informed the Government about the decision of judges to institute lawsuits claiming
payment of overdue unpaid supplements as of 2016, emphasizing the need of finding a
systemic solution for salaries of judges, i.e. more precisely correcting the coefficient and the
baseline salary for calculation of the final salary, while presenting measures for overcom-
ing the problematic situation. Representatives of juddes underline the readiness of judges,
recorded in minutes of meetings of regional offices, that there would be prepared for out-
of-court settlement of the dispute regarding the supplements to the salaries, stressing the
necessity of undertaking urdent measures considering the periods for institution of the law-
suits. The Prime Minister expressed understanding for the demands of the judges and read-
iness for finding a comprehensive solution for the salaries of judges, taking into considering
the budget possibilities and implications, the procedures set under the law for the execution
of the budget and proposed a package of measures to overcome the entire situation.*’*

As redards the budget of the public prosecutors’ offices, despite the fact that the allocated
2017 budget funds, the restructuring of the Budget of the Republic of Macedonia and the
endorsed requests for reallocation under the approved budget for the Public Prosecutors
Office for the reporting year, it is necessary to underline that the budget allocated for public
prosecutors’ offices does not satisfy the needs, which brings into question the functioning
of public prosecutors’ offices, as established by the Constitution and laws. In this context,
it is furthermore important to underline the increased need for specific funds considering
that the investigations of cases are now within the purview of public prosecutors. Hence,
there is a need for funds for investidative activities, i.e. funds to cover expenses incurred in
the course of criminal investigations, the funds for which are allocated under expenditure
budget item 42 - goods and services, expenditure item 425 - contracted services.'’®

The VII Report of the Special Public Prosecutor’s Office states that approved budget for
2018, 31 December 2018, inclusive was executed in the amount of MKD 195,321.542.00
or 85.43% of the total budget of this Public Prosecutor’s Office. The approved 2019 bud-
get for this Public Prosecutor’s Office is MKD 228, 633,000.00, and in the period from 1
January 2019 until 15 03.2018 March 20189, a total amount of MKD 37,161,139.00 or
16.25% of the approved 2019 budget was spent.t’®

Relying on the existing staff and material and financial conditions for
work almost all courts managed to deal with the influx of new cases, while
dealing at the same time with the backlog of cases.

It is necessary to ensure better premises and better IT equipment in courts
and public prosecutors’ offices.
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It is necessary to design a human resource strategy and policy for the
judiciary and for the public prosecutors’ offices.

In the period from 2014 to 2017, the number of judges was reduced.
However, the Republic of North Macedonia is still above the European
average of number of judges. Professional administrative staff is lacking in
all courts. According to statistics of the European Commission for Efficiency
of Justice, the Republic of North Macedonia is above the European average
in terms of number of staff that do not serve as judges. It is also concerning
thatonly 14.5% of the court administrative staff are professional associates.

In its analysis of the capacities of public prosecutors’ offices, made in light of the entry
into force of the Law on Criminal Procedure, and the role of the prosecutor in the crimi-
nal procedure, i.e. the mandate of the prosecutor in this procedure is expanded, the Public
Prosecutor's Office of the Republic of North Macedonia established that it was necessary
to strengthen the capacities of public prosecutors’ offices with public prosecutors, public
prosecution professionals service and technical staff. The Analysis of the Public Prosecu-
tor's Office also established that it is necessary to raise the number of public prosecutors
to 274. Thus, the Report of the TAIEX peer review mission on training of juddes and public
prosecutor’s states that the ratio of vacancies for admission to the Academy for Juddes and
Public Prosecutors needs to be clearly set in favour of public prosecutors in the coming 2
to 3 years with a view to filling the vacancies in public prosecutors’ offices. It is furthermore
recommended that candidates at the Academy be trained and have aptitude both for the
office of judge and for the office of a public prosecutor in order to ensure better flexibility
in managing human resources and facilitate reappointment and transfer between the two
offices.

It is necessary to increase the budget for the judiciary in order to implement
the measure set forth under the Judicial Reform Strategy, which envisages
improvement of the situation with the application of the Law on the Judicial
Budget, with the Action Plan setting the 2019 judicial budget at 0.6% of the
GDP and at 0.8% of the GDP for 2021.

It is necessary to increase the budget for the Public Prosecutor’s Office.
The budget allocated to the public prosecutors’ offices does not satisfy
their needs and thus brings into question the functioning of the public
prosecutors’ offices as stipulated in the Constitution and laws. In this
context, it should be especially emphasized that there is an increased need
for specific funds, which derives from the transfer of the investigation within
the purview of the public prosecutor, i.e. primarily funds for investigative
activities to finance expenses incurred in the criminal procedure.
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In the reporting period there were efforts made to enhance the legislative and institutional
framework for fight against corruption.

In the last Transparency International Report on the Corruption Perceptions Index 2018,
the Republic of North Macedonia and Kosovo'’” share the 93 place in terms of corruption
perception. They are the lowest ranked in the Balkans, with only Albania ranked lower. The
following regional countries are better ranked: Croatia at 60", Romania at 61, Montenegro
at67™ Bulgaria at 77", Serbia at 87" and Bosnia and Herzegovina at 89" place. In relation
to North Macedonia, the Report states that after the fall of the Government in 2017, the
anti-corruption fight expectations were high for a country aspiring to open accession talks
with the EU. The country has recently revised the pertinent national legislation with a view
to expanding the mandate of the Special Public Prosecutor’s Office to investidate cases of
corruption, including by government officials and the President.*’® However, the Republic of
North Macedonia marks certain progress in the fight against corruption compared to 2017,
when the country was the lowest ranked regional country, at 107 place.’® The freedom
in the world index features the Republic of North Macedonia as partly free country.'° The
Freedom House Report welcomes the efforts of the new ethnically inclusive Government to
uproot corruption, welcoming as well the efforts to settle the long-standing name differ-
ence with the southern neighbour.'8!

Despite the low corruption perception ranking*®? of the Republic of North Macedonia, cor-
ruption is not among the three top 11 offered options for choice of the most burning issue
with which the country is faced. Carruption is ranked fifth on this 11-item list of problems,
as it was in 2016 and in 2014. According to Macedonian citizens, as in previous years,
unemployment remains the biggest problem, followed by political instability, low income and
poverty. 182 76% of citizens consider that the inefficiency of the judiciary in fighting corrup-
tion, then the lack of strict administrative control of corruption (74.2%) and the individual
desire of people in power for personal gain (73.9%]) are the leading factors for the wide-
spread corruption. In addition, about 70% of citizens consider that overlapping of official
duties and personal interests and the crisis of maral values prevailing in society are the next
most important factors prompting widespread corruption. '8

The Second Compliance Report of the Fourth Evaluation Round of the Council of Europe
Group of States against Corruption - GRECO, which was adopted at the 80" GRECO Plena-
ry meeting, held on 21-22 June 2018, states that the country implemented satisfactorily
or dealt with in a satisfactory manner only 6 of the 19 recommendations contained in the
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Report of the Fourth Round of Evaluation. Out of the remaining recommendations, 8 have
been partially implemented and five have not been implemented at all.18

Regarding recommendations relating to the Members of Parliament, the GRECO Report em-
phasizes that the situation has not changed significantly and none of the recommended
improvements have been implemented, not even partially, with the exception of the drafting
of a Code of Conduct for MPs, the activities for which are back on the right track, after the
project was put on hold at the end of 2016.18

As far as recommendations for judges and prosecutors are concerned, the Report states
that there have been limited, decisive improvements. GRECO is pleased to see that the Law
on the Judicial Council was amended in December 2017 and in May 2018, and that it now
provides for appeal possibilities against decisions on appointments and promotions, as well
as for a periodic appraisal system for judges, which places greater emphasis on qualitative
criteria. Further chandes have been made, for instance to define more clearly the disciplinary
infringements, but some important concerns in this respect have not been addressed to
date. GRECO also noted with interest that new advisory and supervisory bodies are being
created for judges and prosecutors to support the implementation of their respective rules
of conduct in daily practice and GRECO will need to reassess these improvements when
mare specific information becomes available. In ather cases, measures have been taken but
they clearly do not take sufficiently into account the concerns expressed in the Evaluation
Report. This is for instance the case as redards practical duidance documents for judges and
prosecutors on ways to implement the rules of conduct.*®’

As for the system of declarations of assets and interests, GRECO regrets that no mean-
ingful development has taken place to strengthen the control function and to support a
more balanced approach (free from political interference) of the State Commission for the
Prevention of Corruption. The Commission was itself recently embroiled in serious contro-
versies and a majority of its members resigned, amid allegations of mismanagement of
assets. There have also been alledations of palitical pressure on the institution, which was
perceived by the media as “silent” over the last few years, but tried to be more effective in
recent months after a change of government.188

The Report sets a deadline for provision of a report on the progress in implementind recom-
mendations i to v, vii, xi, xii, xiv to xvi, xviii and xix as soon as possible, however - at the lat-
est - by 30 June 2019.18% After the GRECO Report, the authorities have undertaken mea-
sures to implement part of the recommendations. Hence, a new Law was adopted on the
Prevention of Corruption and Conflict of Interest, then the Parliament adopted the third set
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of amendments to the Law on Courts; in addition, a new draft Law on the Judicial Council
was prepared and amendments to laws governing the public prosecution system were pre-
pared. However, additional efforts are needed to implement some of the recommendations
and to monitor the application of the new legislative solutions.

The Ministry of Justice of the Republic of North Macedonia established a working group
tasked with the implementation of the remaining GRECO recommendations following the
fourth round of evaluation.*®®

In the past period in addition to amendments to the legislative framework and drafting of new
laws and amendments to laws, the composition of the State Commission for the Prevention
of Corruption was changed, while in-line institutions were maore pro-active in the fight against
corruption. The Ministry of the Interior, the Government and the Special Public Prosecutors
Office enjoy the highest level of trust, as institutions countering corruption. Citizens say that
when it comes to dealing with corruption they trust the most the Ministry of the Interior, then
the Government and then the Special Public Prosecutor’s Office. Amond all in-line institutions,
courts and public prosecutors’ offices have the lowest degree of trust.*
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/

State Commission for the Prevention of Corruption

The State Commission for the Prevention of Corruption is one of the key institutions in the
Macedonian system of fight against corruption. It is designed to be the leading institution
for prevention, being of key importance in creating the preconditions for other institutions
within the political system to be able to counter the corruption pressures. Furthermore, the
Commission has the task of supervising all other institutions, but it also works on strength-
ening their capacities. In addition, the Commission shares the responsibilities with law en-
forcement bodies, with the public prosecutors office and the police in identifying and pro-
cessing potential cases of corruption.t°?

However, despite the fact that at the beginning this institution attained relatively good re-
sultsin its work, in the last several years there has been evident and intensifying political in-
fluence and undermining of the efficiency of the Commission in exercising its duties. Hence
the question how to return the Commission back on the right track, ensure its integrity and
improve its work. The Platform of civil society ordanizations for fight against corruption pre-
pared a brief analysis of the last several years of the work of the Commission, including the
factors required for a successful anti-corruption body, issuing recommendations how such
an anti-corruption body should be designed in order to be maore successful in countering
corruption.'®® In the last ten years, instead of dealing with high-profile corruption among
holders of political offices, the Commission focused its work on specific cases of “low” profile
corruption among the administration.*®* The Platform of civil society organization working
adainst corruption underscored that it would be necessary that the new anti -corruption
law better define the rules of appointment of members of the Commission. It is further-
more necessary to place the emphasis not only on education, but also and especially on
experience, particularly experience of working in limited or unfavourable conditions. In the
selection of candidates, civil society ordanizations workind against corruption must be given
an opportunity to examine the candidates so they can present their opinion to the public
and thus pressure members of Parliament to make a good choice of candidates and not just
verify the appointment of political party based candidates.® It is unacceptable to have a
situation in which members of the Commission are subject of palitical party bargaining, and
thus remain loyal to the ruling political structures instead of actively controlling them and
insisting on the rule of law.1°®
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At the beginning of March 2018, five members of the Commission (which has a total number
of seven members) resigned, after the publication of the audit report of the work of the Com-
mission. The Report presents suspicions about payment of fictitious travel orders, i.e. expenses
to some members of the Commission. Upon learning about the suspicions, the Skopje Primary
Public Prosecutor’s Office instituted preliminary proceedings to examine the spending of public
funds by the members of the State Commission for the Prevention of Corruption.**” On 19
March 2018, the Parliament of the Republic of Macedonia adopted a Decision dismissing the
five members of the Commission who had resigned.**® On 29 March 2018, there was informa-
tion published on the website of the Commission for the Prevention of Corruption according to
which owing to the “dismissal from office of five members of the State Commission for the Pre-
vention of Corruption, in the forthcoming period the Commission would not be able to deliberate
upon and issue decisions on requests and applications filed by applicants.”*°® Despite the fact
that the Commission was not able to consider and decide on filed applications, in March 2018,
there were new requests, reports and forms addressed to the State Commission for the Preven-
tion of Corruption to be processed by the future new members of the Commission. The country
was without a functioning Commission for the Prevention of Corruption for aimost 11 months.

Activities for drafting the new Law on the Prevention of Corruption and Conflict of Interest
started in July 2018.2°° The Ministry of Justice established an inclusive working group, com-
posed of former members of the anticorruption commission, experts and representatives of
non-governmental organizations.

At its 115% reqular session?®!, the Government adopted a decision to submit to the Parliament
a draft Law on the Prevention of Corruption and Conflict of Interest in a summary procedure as
a law of importance for the EU integration process, after which the ruling majority and the oppo-
sition came to an adreement and the SDSM accepted 20 of the 40 amendments submitted by
VMRO-DPMNE. At its 80" session, held on 17 January 2019, the Parliament adopted the Law
on the Prevention of Corruption and Conflict of Interests in a summary procedure.?%?

The newly adopted Law on the Prevention of Corruption and Conflict of Interest introduced
a new manner of appointing the President and members of the Commission. In addition to
the Committee for Election and Appointments at the Parliament of the Republic of Mace-
donia, the procedure also envisages the establishment of a Selection Committee the task of
which will be to conduct interviews with all candidates who fulfil the conditions of the public
announcement and who have been accordingly scored and ranked.?%
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In pursuance with the new Law on the Prevention of Corruption and Conflict of Interest,
on 22 January 2019, the Parliament published the announcement for appointment of
members and President of the State Commission for the Prevention of Corruption.?% The
procedure took less than two weeks, i.e. from the publication of the announcement to the
appointment, which prevented the undertaking of a thorough vetting of candidates. Thus,
the possibilities to fully examine the candidates were limited.?% Civil society ordanizations
and media associations were fully involved in the interview process, i.e. every candidate
without any exception was asked questions the answers to which were to show the integrity
of the person necessary for the office in question, as well as their knowledge and readiness
to perform the required duties. The Selection Committee was transparent throughout the
process, which was broadcast on the Parliament TV channel, which enabled the public to
familiarize themselves with the candidates and to hear their views.?% The Platform of civil
society ordanizations fighting corruption issued a press release that the model for appoint-
ment of members of the Commission was good and applicable for other similar bodies as
well. It is very important for the Parliament to show initiative and to be actively involved in
the application of a sound approach of thorough examination of candidates for members of
various bodies the Parliament oversees, by which the Parliament will reinstate its key role in
ensure the rule of law.?°” On 8 February 2019, the Parliament appointed all new members
of the Commission, giving 65 votes in favour, none vote adainst and 10 abstentions. Biljana
lvanovska was appointed as President of the Commission, while Viadimir Georgiev, Sofka
Pejovska Dojchinovska, Katica Nikolovska, Nuri Bayrami, Goran Trpenoski, Shemshi Salai, i.e.
the seven best-ranked candidates by the Selection Committee were appointed as members
of the Commission. The Decision on the appointment of a President and members of the
State Commission for the Prevention of Corruption of the Parliament of the Republic of
Macedonia entered into force on the date of its adoption and will be published in the Official
Gazette of the Republic of Macedonia.?®®

As of the establishment of the new Commission for the Prevention of Corruption, until
March 2019, the Commission worked transparently and processed a number of cases fol-
lowing filed applications, while ex officio opening a number of cases of possible conflict of
interest. In this period, the Commission adopted 28 decisions in total,?®° all posted on the
website of the Commission.

As of its establishment, the Commission received 185 applications with allegations of cor-
ruption, and 200 applications with allegations of conflict of interest, most of which are in
fact allegations of nepotism. Compared to previous years, in @ matter of two months the
Commission received the same number of applications alleging corruption, as the previous
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Commission received in a period of three years. This is an indicator of the enhanced public
trust in the work of the Commission. In any case, the Commission needs to largely focus its
efforts on cases of high-profile corruption.?!°

Until 27 April 2019 inclusive, the Commission received 17 complaints against violations
of the provisions of the Election Code. In respect of elections, the Commission posted two
electronic tools on its website. Using one of these tools, any citizen may report election
violations. The second tool in fact gives a list of registration plates of vehicles used for the
needs of the state administration and public enterprises in the country, which enables to
establish whether Article 8b of the Election Code, which prohibits use of state owned re-
sources, including state owned vehicles, in election campaigns.?*t

Upon its own initiative, the Commission decided to examine whether rectors, deans, directors
and deputy directors of institutes at all state universities and mayors in the Republic of North
Macedonia have submitted asset declarations.?*? In March 2019, the Commission opened a
number of cases examining employment with political party influence and with nepotism by
a number of incumbent and former holders of office. In addition, after learning any pertinent
information, the Commission will examine assets of former holders of office. The Commis-
sion will examine the assets of the five judges mentioned in the State Department Human
Rights Report.?t* In light of suspicions of malfeasance and corruptive activities the assets
of the President of the Supreme Court, Jovo Vangelovski, will also be examined According to
the Report,?'* Jovo Vangelovski shared key information reqarding active cases with politicians
and pressured peers during adjudication. In addition, the Report states that former Judicial
Council president Aleksandra Zafirovska consulted senior government officials to select polit-
ically loyal or “favourable” judges, that criminal trial judge Sofija Lalichich followed senior UBK
orders and severely violated the juddes’ ethical code, and that administrative judge Svetlana
Kostova simultaneously worked as a judge and as a UBK staffer.?'®> The assets of the former
President of the Criminal Court, Vladimir Panchevski will also be examined.?*® The Report®'’
states that while there were strict rules regulating the assignment of cases to judges that
were implemented through an electronic case manadement system, in September the Skopje
Public Prosecution Office summoned several persons for interviews after a 2017 audit of the
ACCMIS revealed that the system to assign juddes to handle specific cases had been manip-
ulated. Media outlets reported that prosecutors summoned former President of the Skopje |
First Instance Court, Skopje and the President of the Supreme Court. The State Department
Report refers to the 14 September 2018 Special Prosecutor’s Office Special Report on Judges
Implicated in the 2008-2015 Unlawful Wiretaps.?18
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On 1 March 2019, the State Commission for the Prevention of Corruption, represented
by Biljana Ivanovska, President of the Commission and the Academy for Judges and Public
Prosecutors, represented by Professor Natasha Gaber-Damjanovska, Ph.D., Director of the
Academy signed a Memorandum of Cooperation with a view to pursing cooperation in pre-
venting corruption and conflict of interest.??

On 25 February 2019, upon the initiative of the State Commission for the Prevention of
Corruption, at the premises of the Civil Society Resource Centre, the new members of the
Commission had the first warking meeting with relevant representatives of the non-gov-
ernmental sector and representatives of ordanizations that are members of the Platform
of civil society organizations fighting corruption. The purpose of the meeting was to explain
the mandate of the Commission, the doals and future activities, especially in the forthcom-
ing period considering the need for close cooperation between the State Commission for
the Prevention of Corruption and the non-governmental sector.??° On 29 March 2019, the
Commission members had another meeting with representatives of the Platform of civil
society ordanizations fighting corruption. This meeting too was convened upon the initia-
tive of the State Commission for the Prevention of Corruption and its goal was to define
and coordinate the next steps to be undertaken with a view to successfully monitoring the
campaign for the presidential elections in the coming months.?* The Deputy Prime Minister
of the Republic of North Macedonia and the President of the Commission met on 5 March
2019222, discussing the Plan 18 and the implementation of the recommendations under
the fourth round of GRECO evaluation. The Commission members also met with represen-
tatives of the OSCE/ODIHR Monitaring mission for the 2019 presidential elections. At this
meeting, the mandate of the Commission was presented, as well as activities undertaken
with respect to the election process.??*

On 15 March 2019, the State Commission for the Prevention of Corruption adopted the
Strategy for Promotion of the Whistleblower Protection System in the Republic of North
Macedonia.??*

It is necessary to increase the budget and resources available to the Commission. It is also
necessary to link the equipment the Commission has received with databases and registers,
which will enable proper performance of the duties of the Commission, especially in terms
of examinind the assets of elected and appointed officials. The budget of the Commission
has remained the same in the last years. It necessary to increases its budget. The Capaci-
ties of the Commission are not sufficient for processing 400 cases, which the Commission
received as of its establishment until February 2019.2°

219 State Commission for the Prevention of Corruption, Pres Release. 2019.
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PROTECTION SYSTEM IN THE REPUBLIC OF MACEDONIA.

225 Policy Dialogue, Reforms under Chapter 23, 17 April 20189.
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Special Public Prosecutor’s Office

The fight against high-profile corruption continued with the work of the Special Public Pros-
ecutor’s Office. In the period from 15 March 2018%% to 15 March 2019,2%’ the Special
Public Prosecutors Office instituted 11 investidative proceedings in total involving 90 per-
sons. In the period from 15 September 2018 to 15 March 20189, the Special Public Pros-
ecutor’s Office opened another 8 new financial investigations in cases in which there were
reasonable suspicions that with the crimes committed suspected persons had financially
damaded the Budget of the Republic of Macedonia in the amount of almost MKD 92 million.
In this period, the Skopje Basic Public Prosecutor’s Office and the Bitola Basic Public Prose-
cutor's Office adopted decisions within the legally envisaged period establishing jurisdiction
ratione materiae of the Special Public Prosecutor’s Office in the cases IMPERIA (EMPIRE)
and TALIR. 228 In the reporting period, the SPPQ instituted two indictments in the cases of
TALIR and TALIR 2.22% In the period, from 15 March 2018 to 15 March 2019, Public Pros-
ecutors participated in 399 proceedings before courts of the Republic of North Macedonia,
of which 389 main hearings before the Skopje | First Instance Court and 10 public hearings
of the Skopje Appellate Court. In the reporting period, 389 hearinds were scheduled for cas-
es formed after the submission of the indictments, whereof 114 hearings were adjourned,
accounting for almost one third of the total number of scheduled hearings.2*°

The Sixth SPPO Report,?*! expresses concerns about the efficiency of the judiciary in pro-
cessing the proposal for indictment in the case known as VIOLENCE IN THE MUNICIPALITY
OF CENTAR, in which court proceedings have been undergoing for 2 (two) years, which
is unusual for a trial based on a proposal for indictment. Promptness in the processing
of the cases was noticed only in the trials for the cases TENK and TRISTA, in the course
of which no adjournments were granted and verdicts were delivered.?*? In the period from
15 March to 15 September 2018, first instance judgments were delivered adainst three
persons in two different cases, sentencing them to imprisonment. At the same time, in the
sixth reporting period, the Skopje Court of Appeal upheld first-instance verdicts against five
people.?** In the period from 15 September to 15 March 2019, judgments were delivered
against three persons in two cases. The judgment in the TALIR case was adopted in Decem-
ber 2018, based on a plea bargaining for 1 indicted person who was issued an alternative

226 Report about the activities of the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to and Arising
from the Content of the lllegally Intercepted Communication for a six-month period (period from 15 March 2018 to 15
September 2018).

227 Report about the activities of the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to and Arising
from the Content of the llleqally Intercepted Communication for a six-month period (period from 15 September to 15
March 2019).

228 Ibid.

229 Ibid.

230 Ibid.; Report about the activities of the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to and Aris-
ing from the Content of the lllegally Intercepted Communication for a six month period (period from 15 March 2018 to
15 September 2018).

231 Report about the activities of the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to and Arising
from the Content of the lllegally Intercepted Communication for a six-month period (period from 15 March 2018 to 15
September 2018).

232 Ibid.

233 |bid.
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measure of suspended sentence, i.e. two year prison sentence, not be served if the indicted
person does not commit a new crime within a 5 year period from the adoption of the final
judgment.?** A judgment was delivered also in the TRUST case.”* The delivery of the judg-
ment in the TITANIK 2 case was scheduled for 8 March 2019.2%%

Upon the request of the Special Public Prosecutor’s Office, the judge in preliminary pro-
ceedings at the Skopje | First Instance Court delivered a decision ordering the provisional
measure of securing the property of the VMRO-DPMNE political party. This measure freezes
69 facilities, i.e. immovable property among which the building which hosts the seat of the
Party. The measure bans the sale or lease of the immovable property. These activities were
undertaken in respect of the TALIR case, considering the probability that the property could
be sold until the completion of the proceedings.?*” Furthermore, the same month, upon
the request of the Special Public Prosecutor’s Office, a judge in preliminary proceedings at
the Skapje | First Instance Court, Skopje delivered provisional order to secure the assets in
the investigation in the case known to the public as the case of Poshtenska Banka (Postal
Bank).2*8

A particular feature of the reporting period is the increased number of proposal for pre-trial
detention, as a measure to secure the attendance of the accused. In the reporting period,
the SPPO motioned 12 proposals for pre-trial detention, 8 requests for replacement of
pre-trial detention with house arrest and 6 requests for pre-trial detention of an absconded
suspect.?*®

A significant event marking this reporting period is the escape to Hungary by the former
Prime Minister, Nikola Gruevski, in November 2018. From Hungary, the former Prime Min-
ister posted on social media networks confirming that he had escaped and that he had
applied for political asylum with the Hungarian authorities.?“? After the escape of the for-
mer Prime Minister, 14 non-governmental organizations issued an open letter requesting
accountability and responsibility for the omissions and inefficiency of institutions, which
ultimately resulted with the escape of the former Prime Minister Nikola Gruevski.?

234 Report about the activities of the Public Prosecutar’s Office for Prosecuting Criminal Offences Related to and Arising
from the Content of the llleqally Intercepted Communication for a six-month period (period from 15 September to 15
March 2019). With a view to being more effective, the Special Public Prosecutor’s Office separated the proceedings in
the TALIR case, and therefore two indictments were filed. One of the indictments is against unlawful funding of a legal
person - the VMRO-DPMNE political party, and the second indictment is against illegal construction of the building of
the seat of the VMRO-DPMNE political party.

235 |bid.

236 Ibid.The judgement in this case is not covered by the Seventh Report of the Special Public Prosecutor’s Office.

237 Special Public Prosecutor’s Office, Measures to Secure the Assets.

238 Special Public Prosecutor’s Office, Measures to Secure the ASSETS in the case of Poshtenska banka (Postal Bank).

239 Report about the activities of the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to and Arising
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(Radio MOF, 14 Civil Society organizations demand responsibility for the escape of Grueuvski in the coming 10 days.)
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The Public Prosecutar, Lile Stefanova, made a public statement saying that the SPPO could
not be blamed for the escape of the convicted person Nikola Gruevski and it was the court
that received the request for pre-trial detention of Gruevski that did not take seriously into
consideration the assessment of the prosecutor that there were real reason to suspect his
escape. Prosecutor Stefkova said that the SPPO emphasized and filed motions for pre-trial
detention, but the court adopted a different decision and ordered milder measures to secure
the presence.?*? After the escape of the former Prime Minister, as part of submitted indict-
ments already processed in court proceedings, upon submitted requests for pre-trial deten-
tion of the person Nikola Gruevski, in six cases- cases called TNT, TALIR, TALIR 2, TITANIK,
TRAEKTORIJA and VIOLENCE IN THE MUNICIPALITY CENTAR, the Criminal Law Section at
the Skopje | First Instance Court- Skopje ordered pre-trial detention of the indicted person
Nikola Gruevski, starting from the date of his finding and deprivation of freedom.?** Nikola
Gruevski was granted palitical asylum in Hungary, almost simultaneously with the submis-
sion of the request for extradition by the Ministry of Justice.?4

Another important development in the reportind period were the efforts to integrate the Spe-
cial Public Prosecutor’s Office within the public prosecution system in the Republic of North
Macedonia, as well as the activities relating to the status and competences of this Public Pros-
ecutor’s Office. The draft Law on the Public Prosecutors Office, which regulates the status of
the SPPO, is in parliamentary procedure.?*> On 30" of January 2019, at its deneral session,
the Supreme Court delivered the principled legal opinion about the competences of the SPPO,
following the initiative of lawyers Boro Tasevski and Elenko Milanov, submitted in pursuance
with Article 6 of the Law amending the Law on Courts. According to the said opinion the Public
Prosecutors Office for Prosecuting Criminal Offences Related to and Arising from the Content
of the lllegally Intercepted Communication may institute indictments or order the staying of
an investigative procedure in a period not longer than 18 months from the date of taking over
the cases and materials within the purview of this Prosecutors Office. This is a cumulative
condition, and the period must be respected and may not be moved, i.e. the period starts with
the date of receipt of the materials from the illegally intercepted communication, under Article
2 of the Law on the Public Prosecutor’s Office for Prosecuting Criminal Offences Related to
and Arising from the Content of the lllegally Intercepted Communication and after 18 manths
afterwards, the SPPO is nat authorized to undertake prosecution activities in preliminary in-
vestigations or investigations, envisaged under the Law on Criminal Procedure.?%® This opinion
of the Supreme Court has been criticized by some of the experts, who said that by delivering
such an Opinion the Supreme Court has infringed upon the mandate of the Legislative Com-
mittee at the Parliament of the Republic of North Macedonia. %4’

242 Stefanova: the SPPO is not to be blamed for the escape of Gruevski, The SPPO emphasized the problem before the
court, but the court did not order pre-trial detention.
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from the Content of the lllegally Intercepted Communication for a six-month period (period from 15 September to 15
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Inter-institutional Cooperation in the Fight against Corruption

and Money Laundering

On 6™ of March 2019, at the premises of the Government of the Republic of North Macedo-
nia, a Memorandum of Cooperation was signed for use of the System for collection and pro-
cessing of statistics for the prevention and suppression of corruption and money launder-
ing.2%8 About fifty state institutions support enhanced inter-institutional cooperation and
the design of the web tool called System for collection and processing of statistics for the
prevention and suppression of corruption and money laundering.?*® The purpose of the
system is to strengthen the cooperation among all institutions involved in the prevention
of and fight against corruption, without having to submit a special request data, which they
should have anyway in accordance with the law. This system is expected to significantly
facilitate the inter-institutional communication and thus increase the efficiency in the fight
adainst corruption and money laundering.?>°

The institutions signataries of this Memorandums are: the Ministry of Justice, the Minis-
try of Foreign Affairs, the Ministry of Information Science and Administration, the State
Commission for the Prevention of Corruption, the Public Prosecutor’s Office, the SPPO, the
Supreme Court, the Council of Public Prosecutors, all appellate and first instance courts in
the Republic of North Macedonia, the State Audit Office, the Agency for Administration, the
Financial Police, the Financial Intelligence Unit, the Customs Administration, the Public Rev-
enue Office, the Directorate for the Execution of Sanctions, the Agency for Management of
Seized Property, and the State Commission deciding in the second instance in administra-
tive procedures and labour law procedures.?>!

248 Government of the Republic of North Macedonia, Official signing of the Memorandum of Cooperation for use of System
for collection and processing of statistics for the prevention and suppression of corruption and money laundering.

249 Posted on the website of the Ministry of Information Society and Administration, Inter-institutional Cooperation in the
fight against corruption and money laundering.
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/

At its regular 115™ session,?>? the Government adopted a decision to submit to the Parlia-
ment a draft Law on the Prevention of Corruption and Conflict of Interest in a summary pro-
cedure, as a draft law of impartance for the European integration of the country, following
which the ruling majaority and the opposition parties reached and agreement and the SDSM
accepted 20 of the 40 amendments submitted by VMRO-DPMNE. At its 80 session, held
on 17" of January 2019, the Parliament adopted the Law on the Prevention of Corruption
and Conflict of Interest, giving 81 votes in favour for the adoption of the Law.?>?

The new Law on the Prevention of Corruption and Conflict of Interest®® regulates both
corruption and conflict of interest. The Law, inter alia, introduces chandes in the procedure
for appointment of president and members of the Commission, their status and salaries,
and the termination of office and dismissal of members, introducing changes as well in the
submitting of asset declarations and declarations of interest and related obligations for
administrative, judicial and public employees. The mandate of the Commission is expanded.
Hence, the Commission now may institute and pursue a procedure for control of the financ-
ing of political parties and oversees the leqality of financing of election campaigns.?*® The
new Law introduces the exclusive competence of the Commission for examining the assets
of elected and appointed officials, which helps fulfil one of the GRECO recommendations
following the fourth round of evaluation.?*® This would require other additional resources.
With the adoption of the Law, the Republic of North Macedonia has a stable framework for
the status and mandate of the State Commission for the Prevention of Corruption, which is
the key institution in the fight against corruption.

On 15 March 2019, the Commission adopted the Stratedy for Promotion of the Whistle
Blower Protection System in the Republic of North Macedonia.?®’

The text of the draft Law on the Public Prosecutor’s Office was posted on the ENER on 4
December 2018, while on 5 December 2018 the draft Law on the Special Public Prose-
cutors’ Office was posted.?*® On 5™ of March 2019, at its 124™ session, the Government
endorsed the draft Law on the Public Prosecutors Office.?*® The main goal of this Law is
to strengthen the professionalism and accountability of public prosecutors. An important

252 115" Session of the Government of the Republic of North Macedonia
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provision of the draft Law is related to incorporating the Special Public Prosecutors Office
within the public prosecution system, in line with the Judicial Reform Strategy.2¢° Civil soci-
ety ordanizations had remarks about the endorsed draft of the Law and about the proce-
dure for its adoption. The draft Law limits the possibility of using the contents of illegally
intercepted communications as evidence in the proceedings, which brings into question the
raison détre of this Public Prosecutor’s Office, which fights against high-profile corruption
and adainst ordanized systemic abuse of the state and state resources for the benefit of
private interests and accruing material gains. In addition, the content of the draft Law sug-
Jests overlapping of the mandates of the SPPO and the Basic Public Prosecutor’s Office for
Prosecution of Organized Crime and Corruption. Thus, the same types of crimes are pros-
ecuted by both prosecutors’ offices. Another problem is the renewal of human resources
at the public prosecutor’s offices every six months until all prosecutors are replaced, which
adain raises the problem of prosecutors who are already working at the SPPO, in the train-
ing of whom many efforts have been invested.?®! The draft Law that is in parliamentary
procedure is subject of consultations among all palitical parties. The political party VMRO
-DPMNE submitted amendments to this Law. However, the Ministry of Justice stated that
some of the amendments were not acceptable since they undermine the autonomy of the
SPPO, as a separate body and ran contrary to the recommendations of the international
community, while the other provisions of such amendments envisage amnesty for the crime
of destruction of evidence that has already been callected. The Minister of Justice appealed
to all politicians to facilitate the talks processes with a view to ensurind two-third majority
for the adoption of this Law, which is of great relevance for the process of European inte-
gration of the country.?6?

Instead of making an overhaul of the Criminal Code, at its 77" session, held on 28" of
December 2018, in a summary procedure, the Parliament of the Republic of Macedonia
adopted amendments to the Criminal Code. The amendments envisade criminal prosecu-
tion of hate crimes, and introduce new provisions on witness protection and new provisions
punishing interference with justice. However, aside from these positive legal solutions, the
amendments introduced reduction of prison sentences under Article 275-c for the crime
of Abuse of procedure for public call, award of public procurement contract or public-pri-
vate partnership, and under Article 279-a introduced new incrimination of Tax fraud. The
amendments to Article 275-c and the introduction of Article 279-a are not mentioned
at all in the Report and explanation of the draft law. Considering the social setting and
the increasing incidence of such crimes, the lack of a clear explanation about the reasons
for a less strict penal policy of the legislator for this type of crimes, then the adoption of
the amendments in a summary procedure, without any transparency and public debate
that would be required for such major impact amendments to the Criminal Code, raise the
issue about the true intentions of the legislator for the introduction of such amendments.
The same applies to the lack of explanation of the need to introduce a new incrimination
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262 Minister of Justice, Deskoska: “I appeal to all politicians to help the talks process with a view to ensuring two-third major-
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65



66

SHADOW REPORT ON CHAPTER 23

(Article 279-a Tax fraud). Namely the Report does not presents statistics about the number
of committed crimes of this modified form of the already sanctioned crime of tax evasion,
that on their part would justify the need for this new incrimination, and there are no relevant
data that would indicate that advisory opinions have been sought from experts (domestic
or foreign) in this regard.?3

The Strategy of the Republic of North Macedonia for strengthening the capacities for finan-
cial investigations and asset confiscation, accompanied with an Action Plan for its imple-
mented needs to be posted on the website of the Ministry of the Interior and its implemen-
tation is to be monitored.

The efforts made to strengthen the legislative and institutional framework
for fight against corruption should be welcomed. Currently, the Republic
of North Macedonia has a stable legal framework for the prevention of
corruption and conflict of interest, as well as clearly defined mandate of
the Commission for the Prevention of Corruption.

The process of appointment of members of the Commission for the
Prevention of Corruption should also be welcomed. The process was
completed in less than two weeks, from the moment of publication of
announcement until the appointments, which prevented the application of
a process of thorough vetting of cacandidates. Therefore, there were limited
possibilities to examine in detail all candidates. Civil society organizations
and media associations were fully involved in the process of conducting
interviews, i.e. every candidate without any exception was asked questions
the answers to which should demonstrate the integrity of the person
required for the performance of the office, as well as the candidates’
knowledge and readiness to perform the duties. The Selection Committee
was transparent throughout the entire process, which was broadcast on the
Parliament TV channel, which provided the public with the opportunity to
familiarize themselves with all candidates and hear their views. This model
of appointment of members of the State Commission for the Prevention of
Corruption is recommended to be applied for appointment of members of
other independent bodies and commissions.

As of the establishment of the new Commission for the Prevention of
Corruption and Conflict of Interest, the Commission actively processes
applications, in pursuance with its mandate set forth under law and opens
cases upon its own initiative. Furthermore, the Commission actively works
on the prevention of corruption and cooperates with other institutions,
and meets representatives of embassies and of non-governmental
organizations.

263 Blueprint Group for the Judiciary, Il Quarterly Monitoring Brief of the Implementation of the Judicial Reform Strategy.
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The budget and resources of the Commission need to be increased.

In the last period, the Special Public Prosecutor’s Office has been
continually instituting new investigative procedures and executes its
mandate. It is necessary to more speedily regulate the status and mandate
of the Special Public Prosecutor’s Office, as a key impotence prosecutor’s
office for prosecution of crimes in high-profile cases of white-collar crime.
In this context, it would be necessary to adopt the draft Law on the Public
Prosecutor’s Office, to regulate the status and mandate of the SPPO, as an
autonomous prosecutor’s office within the public prosecution system.
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Out of 12 judgments delivered by the ECHR in 2018, a Chamber of seven juddes delivered
seven judgments and a Committee of three judges delivered the other five judgments.?** In
one case, the Court found violations of Article 1 of Protocol 1 to the Convention, of Article
10 and a violation of Article 3, referring to Article 5, paragraph 5. In two cases, there was
violation established of Article 5, paradraph 3, while in 3 cases, there was a violation of Arti-
cle 11, referring to Article 9, and in another three cases, there was a violation of Article 6.25°

In the reporting period, the ECHR delivered a judgment?¢® establishing a violation of Article 3 of the
Human Rights Convention. Seljami brought damages claims adainst the state for unlawful depriva-
tion of freedom and sustaining serious injuries as a result of inflicted physical violence, after which
we was admitted to hospital with a number of fractures. Later he had a brain surgery and was in
a coma for two weeks. Mr. Seljami was arrested by the police on suspicions of involvement in the
killing of twa palice officers. Mr. Seljami brought damages claims, and the first instance court award-
ed the denar equivalent of EUR 18,000 for unlawful deprivation of freedom. The State Attorney
appealed against this decision and the Appellate Court reduced the damages to EUR 9,800. Upon
an application lodged with the ECHR, the Court established that the ill-treatment by the police
amounted to torture and the authorities had not conducted a proper investidation to establish all
the facts and circumstances. In the same judgment, the ECHR found that the state is to award Mr.
Seljami the denar equivalent EUR 20,000 for non-pecuniary damage.

In respect of the enforcement of judgments of the European Court of Human Rights
delivered in the reporting period, i.e. June 2018 to March 2019, the state authorities
submitted four action plans,?®” four action plan reports?®® and one report about individual

264 “Cynacka MpakTtuka Ha Esponckuot Cya 3a Yosekosw Mpaea Co ®okyc Bpz 2018 MNoanHa: Anbaxwja, bocHa v XepuerosuHa,
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measures.?® The four Action plans submitted by the authorities of the Republic of North
Macedonia envisage the following individual measures: repeating the proceedings before
domestic courts,?’° compensation for the applicant,?’* reopening of administrative pro-
ceedings.?’? The general measures have been designed on the following grounds: the fact
that violations resulted from inadequate jurisprudence,?’® violation of the right to adversar-
ial proceedings in the context of administrative disputes?’# and the joint conclusion of the
appellate courts.?’> The submitted Action plan reports envisage general measures, while
emphasizing that in the future, decisions for continuing pre-trial detention would contain
sufficient reasoning explaining the grounds and reasons for the decision in question.?’®

269 “Communication from the Authorities (03/12/2018) Concerning the Case of Ljatifi v. ‘the Former Yugoslav Republic of
Macedonia’ (Application No. 19017/16)."
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There have been several failed attempts to reform the Constitutional Court. In 2014, con-
stitutional amendments were proposed, which envisaged expansion of the group of rights
and freedoms that the Constitutional Court would be mandated to protect. Furthermore,
the said constitutional amendments envisaded the possibility for the Constitutional Court
to deliberate upon complaints against decisions of the Judicial Council on the appointment,
dismissal and establishment of disciplinary liability of judges and presidents of courts. The
Venice Commission presented some suggestions and recommendations, but the said con-
stitutional amendments have never been adopted. There were indications of some progress
in this context with the initial draft of the Strategy that also envisaded that the institute of
constitutional complaint would cover larger number of rights and freedoms guaranteed un-
der the Constitution. The final draft of the Strategy did not contain any provision relating to
reform of the Constitutional Court, without any reasons for this being clearly explained.?”’

The legal order of the Republic of North Macedonia defines the mandate, i.e. the two types
of procedures that may be instituted with the Constitutional Court, through which the Con-
stitutional Court may control and influence the work of regular courts with a view to protect-
ing the constitutionality and constitutionally Suaranteed rights and freedoms. However, the
control and institute of constitutional complaint are utterly inefficient and ineffective. Thus,
as of 1991 the Constitutional Court has not received a single initiative for preliminary con-
sideration of the constitutionality of a legal document submitted by resular courts regarding
proceedings pursued before them. The number of applications for protection of freedoms
and rights of citizens filed with the Constitutional Court is continually decreasing. In its thus
far jurisprudence, the Constitutional Court has established violations of constitutionally
guaranteed rights or freedoms only in one case.?’®

In the context of the institute of constitutional complaint, i.e. request for protection of free-
doms and rights, as it is called in the Court's Rules of Procedure, the fundamental reason
for the disappointing situation with the effectiveness of this institute is that the list of rights
and freedoms that may be protected by the Constitutional Court is defined very narrowly,
without any rational explanation of the selectiveness in defining the list.?”®

Despite the proposed 2014 constitutional amendments, the institute of constitutional
complaint has still not been introduced, which is necessary as the last instance for protec-
tion of human rights and freedoms, before applying with the ECHR.2&°

277 Mpewosa v lamjaHosckw, “YctasHuoT Cya V3ryber Bo Cyackute Pecdbopmu.” (Preshova and Damjanovski, The Constitu-
tional Court lost in the judicial reforms).
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279 Ibid.

280 Debate: Reforms of the Constitutional Court related to Chapter 23.



SHADOW REPORT ON CHAPTER 23

The Constitutional Court still works according to the 1992 Rules of Procedure.?8* Consider-
ing the changes in society and the need to keep up with contemporary trends, the Rules of
Procedure of the Constitutional Court need to be amended, or perhaps a new Constitutional
Law could be adopted to regulate this matter. The law requlating the work of the Constitu-
tional Court is adopted by Parliament with two-third majority of votes.?®?

With a view to enhancing the public trust in the Constitutional Court, it
is necessary to clearly define the term “renowned lawyer”. In addition,
the name and the CVs of candidates for constitutional judges need to be
considered by the wider expert community, prior to their appointment,
especially when candidates are proposed by the Parliament of the Republic
of Macedonia.

The list of rights and freedoms covered by the institute of constitutional
complaint needs to be expanded with more rights and freedoms guaranteed
under the Constitution in order to enhance the protection of rights and
freedoms of citizens.

The Constitutional Court still works according to the 1992 Rules of
Procedure. Considering the changes in society and the need to keep up
with contemporary trends, the Rules of Procedure of the Constitutional
Court need to be amended, or perhaps a new Constitutional Law could
be adopted to regulate this matter. The law regulating the work of the
Constitutional Court is adopted by Parliament by two-third majority of
votes.

281 Constitutional Court, Rules of Procedure of the Constitutional Court.
282 Debate: Reforms of the Constitutional Court related to Chapter 23.
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The Government endorsed?®® the draft Law amending the Law on the Ombudsman. The
most important novelty introduced with this draft Law is that it envisades the setting up
of a separate external body that would serve as an additional instrument for control of the
investidations of crimes committed by prison police officers and authorized police officers
of the Ministry of the Interior. The purpose of the draft Law is to advance the human rights
protection by aligning the national framework in this regard with standards of the Council
of Europe, with the Paris Principles and other international standards. The Ombudsman’s
Office will also have the mandate to conduct additional control of the work of the Depart-
ment for Internal Control and Professional Standards, when citizens file applications with
this Department.

The Assembly of the Republic of North Macedonia adopted the legislation related to the
Ombudsman.?®* The amendments facilitate the establishment of a new organizational unit
at the Ombudsman’s Office, as part of the Professional Services i.e. The Ombudsman as
a civil control mechanism, which will ensure protection and support for victims, their rights
and will represent their interests in all procedures for examination of the conduct by persons
with police authorities and of prison police officers.

On 14™ of June 2018, the Parliament of the Republic of Macedonia adopted?®® the mea-
sures for implementation of the recommendations of the Ombudsman, presented in the
Ombudsman’s 2017 Annual Report on the degree of ensuring, respect for, promotion and
protection of human rights and freedoms. The measures for implementation of the recom-
mendations are grouped as follows: police authorities, civil registration status and other in-
ternal affairs related issues, justice system, election rights, rights of refugees and migrants,
prisons and educational -correctional facilities, social security and protection, pension and
disability insurance, health insurance and health care, the rights of the child, rights of per-
sons with disabilities and other areas of relevance for advancing the situation with free-
doms and rights of citizens.

Sending the communication No. 08-1359/35, dated 9" of July 2018, the Government rec-
ommended to the Ombudsman to incorporate in its ordanizational set-up the mechanism
for effectuation of Article 3328 of the Convention on the Rights of Persons with Disabilities
and its Optional Protocol. This Article envisages that States Parties, in accordance with
their system of ordanization, shall designate one or more focal points within government
for matters relating to the implementation of the Convention. Furthermore, considering

283 47" Session of the Government of the Republic of Macedonia.

284 Parliament of the Republic of Macedonia, Session No. 6 of the Parliament of the Republic of Macedonia, scheduled for
5July 2017.

285 Parliament of the Republic of Macedonia, Session No. 46 of the Parliament of the Republic of Macedonia, held on 14
June 2018.

286 Convention on the Rights of persons with Disabilities, Article 33: National implementation and monitoring.
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that the Ombudsman is an independent mechanism, the Government tasked the Ombuds-
man’s Office to work on the promotion, protection and monitoring of the implementation
of the Convention with a view to protecting human rights and freedoms of persons with
disabilities. The Ombudsman should exercise this part of its mandate in cooperation with
the non-governmental sector. A new unit for civil control has been established at the pro-
fessional services of the Ombudsman’s Office, while the Department for protection of the
rights of the child and rights of persons with disabilities is tasked with monitoring the imple-
mentation of the UN Convention on the Rights of Persons with Disabilities.?8’

Last year, the authorities did not allocate funds for promotion of the institution and for in-
forming the public about the new competencies of the Ombudsman. The non-fulfilment of
this obligation prevents the Ombudsman from serving as “the national institution in the real
sense of the word” that would be able to fully execute its mandate in the future.?®®

Consequently, it is still necessary to work on exempting the employees of the Ombudsman’s
Office from the scope of the Law on Administrative Servants, the Law on Public Sector Em-
ployees and the Law on the Execution of the Budget. In pursuance with the Paris Principles,
the Ombudsman is to be ensured complete financial independence and independence of
human resources.

In 2018, the Ombudsman’s Office processed 4,482 applications in total, of which 3,654
applicants lodded 3,458 applications last year. According to areas, most applications were
lodged against violations of rights by public servants and institutions, i.e. 1, 374 (39.76%),
then applications against violations of rights by the central authorities 1,140 (32.76%) and
345 (9.98%) applications were lodged adainst violations committed by local authorities.?8°

Funding
The 2018 budget for the Ombudsman’s Office was MKD 78,465,000, which by 4.29%

higher than the total budget allocated for 2017. After the restructuring of the buddget, this
amount was reduced by MKD 6, 000,000 - budget item for salaries, which according to
the Ombudsman’s Office did not reflect negatively on the reqular work. 63% of the buddet
of this institution has been spent for salaries and social insurance contributions, 34% for
Joods and services and 3% for capital expenditures. The work of the Ombudsman’s Office
was also financially supported by the UNHCR in the amount of MKD 3, 557,952. The Om-
budsman’s Office was also financially supported by the Embassy of the Republic of Bulgaria,
i.e. with a financial assistance of MKD 1,602,429, the Ombudsman’s Office usefully imple-
mented the Project Roma Inclusion after the Roma Decade: State of play and challenges.?*°

287 The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement and Protection of Human
Rights and Freedoms, 2018.
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Citizens need to be educated, ie. informed about the mandate and
possibilities available to the Ombudsman’s Office for protection and
enabling the unimpeded exercise of their rights. This would require
additional funds to be allocated by the state in order that the information-
education activities are consistently implemented and cover as many
citizens as possible.

The Ombudsman appeals that the authorities facilitate that this institution
become a national institution in the true sense of the word in order that
the Ombudsman’s Office could fully exercise its duties. In this regard, it is
necessary that the authorities exempt the employees of the Ombudsman’s
Office from the scope of the Law on Administrative Servants, the Law on
Public Sector Employees and the Law on the Execution of the Budget.
Such changes would contribute to attaining the standards set by the Paris
Principles, according to which the capacities of the national human rights
institutions could not be functional without independence of funding and
of human resources.
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On 30 October 2018, the Parliament adopted the supplemented draft Law amending the
Law on the Public Prosecutor's Office.?®* The amendments introduced the following novelty:
establishment of a specialized Unit for investigation and prosecution of crimes perpetrated
by persons having police authorities and prison police officers at the Basic Public Prosecu-
tor's Office for Prosecution of Ordanized Crime and Corruption. This Unit has its own profes-
sional service and public prosecution investigators, comind from the Investigative Centre, in
compliance with this law. Public Prosecutors and the Head of the Unit are designated by the
Public Prosecutor heading the Basic Public Prosecutors Office for prosecution of ordanized
crime and corruption, for a term of office of 4 years with the right to one reappointment.

This is an important novelty in the system for control of persons having palice authorities
and of prison police officers, especially in light of previous experience, which shows that
criminal charges filed by the Department for Internal Control and Professional Standards
have not been timely and consistently processed by the Public Prosecutor's Office due to
its huge workload. The only functional measures were the disciplinary ones, which the De-
partment for Internal Control was autharized to deliver. This mechanism was additionally
strengthened with the expansion of the mandate of the Ombudsman to control the work
of this Department, i.e. to conduct oversight of activities undertaken following a complaint
filed by a citizen.

In October and November 2018, the Helsinki Committee registered 2 cases that could
amount to use of excessive force and unprofessional conduct by police officers. In Octo-
ber 2018,%°? a case was redistered in which it was alleged that police officers of the Po-
lice Station in the Municipality of Centar overstepped their police authorities. The Helsinki
Committee lodged a complaint with the Department for Internal Control and Professional
Standards, which established violation of the standard operating procedure for treatment
of persons whose freedom of movement has been limited. It was also established that the
person in police custody was subject to physical force without any grounds, since he did
not resist, and no report was prepared and filed of the application of means of coercion,
which runs contrary to Article 65-a of the Rulebook on the manner of performing police
duties. Based on these facts, the Department instituted disciplinary proceedings and sent
pertinent information to the Public Prosecutor’s Office for further processing of the case.

291 Parliament of the Republic of Macedonia, Session No. 35 of the Parliament of the Republic of Macedonia, held on 30
October 2018.

292 Helsinki Committee, Monthly report on the situation with the human rights in the Republic of Macedonia for October
2018.
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In November 2018,°% the applicant was a victim of use of excessive force by police of-
ficers of the Ohrid Department for Internal Affairs. The applicant contacted the Helsinki
Committee. Namely, in an altercation between the applicant and her son, the police in-
terfered, throwing her son onto the police vehicle and hitting him on the entire body and
genitals. After her son was released the next day, a doctor established a serious injury to
the left testicle, which was visibly swollen and he also had lacerations and bruises all over
his body. After the medical analysis, an urgent urological surgery was made, i.e. his left tes-
ticle was removed. Despite the fact that the victim complained of pain while being kept at
the police station, the ambulance was not called and he was not provided with health care
services. The case was reported with the Department for Internal Control and Professional
Standards, which processed the case, while the representatives of the victim filed criminal
charges. The Mol Department informed the Helsinki Committee that it had been established
that there were grounds for the complaint and that criminal charges were filed against 2
police officers on the drounds of reasonable suspicion that they had perpetrated the crimes
of Mistreatment in performing a duty, under Article 143 of the Criminal Code and the crime
of inflicting Grave bodily injury, under Article 131 of the Criminal Code. The case is pend-
ing and is still processed by the Special Unit for investidation and prosecution of crimes
perpetrated by persons with police authorities and prison police officers at the Basic Public
Prosecutor's Office for prosecution of organized crime and corruption.

293 Helsinki Committee, Monthly report on the situation with the human rights in the Republic of Macedonia for November
2018.
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In 2018, the cooperation between the Helsinki Committee and the Directorate for the Ex-
ecution of Sanctions was strengthened with their signing a Memorandum of Cooperation.
Compared to previous years, when prisons were inaccessible for activities of the civil soci-
ety sector, in 2018 there was unimpeded access to prisons and educational-correctional
facilities. In 2018, there were certain improvements of the situation in prisons, especially
in terms of reducing overcrowdedness in prisons, following the adoption of the Law on
Amnesty in January 2018. The same year, new facilities were opened at the Idrizovo Prison,
housing of 546 persons. According to the information from the Directorate for the Exe-
cution of Sanctions, the new facilities are part of the open and semi-opened wards of the
Prison. The facilities have four -bed cells and are in line with international standards. Thus
far, about 280 inmates have been placed in the new open and in the semi-open facilities
at this Prison.

However, despite the reduction of overcrowdedness in prisons, the problems with hygiene
and inappropriate conditions in prisons, which have not been reconstructed still persist.
During visits made by representatives of the Helsinki Committee and in interviews with in-
mates, the problem of non-separated (open) toilets in the cells was noticed, as well as
problems with the ventilation, and problems with mould and humidity. The Report of the
Ombudsman establishes the fact that the unchanged conditions for housing in prisons vi-
olate the human dignity.?% Namely, the cells have old beds and bed linen, humid rooms
and old decrepit installations. The problem with lack of adequate staff in prisons, especially
educators and social workers, todether with the non-existence of treatment ressocialization
prodrams are systemic problems, which if not addressed appropriately will continue to pro-
duce nedative consequences for inmates even after their release.

The construction of the new educational-correctional facility in Volkovija near Tetovo was
supposed to be completed in 2016. The facility has been constructed with a delay, but
it is still not operational. Therefare, children in conflict with the law are still housed in the
correctional facility in Ohrid, which does not offer any conditions for their education and
ressocialization, which can have a negative impact on their psychophysical development.?®
After completing their sentence, persons are released from prison without personal iden-
tification documents, since for a longer period they could not have exercised their rights in
accordance with the Constitution and laws. Consequently, they are not able to exercise their
right ta health care, they cannot have health insurance and social security. A systemic solu-
tion is needed in this context that would include an obligation for the prison to follow the
situation in this redard of each individual inmate, i.e. whether they possess valid personal
identification documents, prior to their release from the prison.?®

294 The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement and Protection of Human
Rights and Freedoms, 2018.
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After the transfer of the competence for primary health care at prisons from the Ministry
of Justice to the Ministry of Health, the problem of inadequate health care for inmates
was exacerbated. Due to the lack of communication among the institutions and the lack of
medical staff in prisons, inmates have difficulties with their access to a doctor and being
administered adequate medicines. One of the problems that inmates frequently emphasize
in their applications is the belated reaction by prisons when they need medical treatment
that can be provided only outside the prison.

Considering that there are no letter boxes to send the request for a doctors appointment,
which is contrary to Article 3 of the Instructions on access to doctor for sentenced persons,
inmates have difficulties in the access to medicines and health care services to be provided
outside the institution. Thus, inmates send their request to see a doctor through the prison
police officers.?®’

According to information of the Helsinki Committee, female inmates still do not have ade-
guate access to health care services, while according to information gathered by the Helsinki
Committee by conducting interviews with female inmates, there have been even cases in
which the prison doctor has not come for a visit for months on end. The lack of a gynae-
cologist at the women's ward at the Idrizovo Prison remains to be a problem, considering
that women serving a prison sentence have gender specific health problems, which are not
related only to presnancy and pre and post-natal care. Their dender specific health care
needs are related to their reproductive and sexual health, as well as preventive check-ups
for breast and cervical cancer.

In 2018, the Helsinki Committee registered 9 death cases in prison. Qut of the total number
of death cases, three were registered as suicides by hanging in the cell. Three inmates died
in the clinic where they had been taken due to their warsening health situation, while two
inmates died durind their using benefits - annual leave and one died during the attempted
escape from the prison. Suicide prone inmates need urgent health care support and need
to be under a special monitoring regime. Neglecting to recognize and identify these inmates
and/or not undertaking adequate measures has been criticized in the reports of the Com-
mittee for the Prevention of Torture - CPT.

In August 2018, the Helsinki Committee received an application alleging inhuman treat-
ment at the Shtip Prison. Hence, the applicant was placed in a cell intended for solitary
confinement, owing to the fact that there were no available beds in the other cells of the
Prison. In addition, the cell did not have running potable water; the inmate has been suf-
fering from bad health for a londer period and despite this, he was not taken for a check-up
in a relevant health care institution. According to the Law on the Execution of Sanctions,
referring an inmate to solitary confinement may serve only as a disciplinary punishment
for violation of the order and discipline. Placing an inmate in solitary confinement without
any dgrounds amounts to violation of Article 3 of the ECHR, since the inmate is additionally

297 Ibid.
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limited his/her rights, in addition to the limitation of rights inherent to incarceration. Namely,
itis unacceptable that owing to inadequate conditions in prisons inmates receive treatment,
which cannot be explained and which cannot be attributed to any fault of their own.?*®

During interviews with female inmates at the Idrizovo Prison, representatives of the Helsinki
committee learned that female inmates in this Prison do not have access to a telephone to
maintain contacts with their facilities.?*® In the 2016 Report*®° of the European Committee
for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment on the
Republic of Macedonia it is stated that inmates are to be ensured resular and frequent ac-
cess to telephone to contact their close ones. After the Helsinki Committee filed a complaint
with the Directorate for the Execution of Sanctions, the Helsinki Committee was informed
that a telephone had been ensured for the women’s ward so that female inmates could
contact their families.

Activities for reconstruction and improvement of the conditions in prisons
need to be continued, as well as activities to increase the housing capacities
in order to avoid cases in which due to the lack of beds inmates are housed
in solitary confinement cells.

Furthermore, it is necessary to develop an education program and
modules for ressocialization of inmates. In this respect, the psychophysical
condition of inmates needs to be monitored with the aim of preventing
various diseases and suicides. The Ministry of Health needs to ensure better
communication and coordination with prisons and fill the vacancies for
health care workers, in order to satisfy the needs for health care services
of all inmates, both male and female.

The state needs to provide a systemic solution for automatic issuance,
i.e. renewal of personal identification documents to inmates upon their
release from prison. Thus, they would also acquire access to all benefits
and measures provided for by the state, which on its part would facilitate
their ressocialization.

298 Helsinki Committee, Monthly report on the situation with the human rights in the Republic of Macedonia for August
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On 29 June 2018, the Directorate for Personal Data Protection submitted the draft Law
on Personal Data Protection®®! to the Ministry of Justice with a view to harmonizing the
relevant legislative framewaork with Regulation (EU) 2016/679 of the European Parliament
and of the Council of 27 April 2016 on the protection of natural persons with redard to
the processing of personal data and on the free movement of such data, and repealing
Directive 95/46/EC (General Data Protection Redulation). The draft Law also serves the
purpose of fulfilling an obligation noted in the 2018 European Commission Progress Report
on the Republic of Macedonia,**? which states that further efforts need to be undertaken to
align the personal data protection legislation with the General Data Protection Regulation
2016/679 and Directive 2016/680.

Inits 2018 Report, the European Commission requests strengthening of the independence
of the Directorate for Personal Data Protection, i.e. its financial and staff independence.
It is also necessary to ensure the normative prerequisite for functional independence, i.e.
separation of the Directorate and granting it special status, as a parliamentary or autono-
mous body. The draft Law has still not been adopted. Conseqguently, North Macedonia has
still not aligned itself with the EU Directive. Furthermore, additional efforts need to be made
to improve the legislative framework of the country in line with this Directive. Very little has
been done thus far in this respect, although the Directive was adopted at the same time
with the Regulation upon which the new draft Law on Personal Data Protection is based.

The adoption of this Law would reguire also alignment of other pertinent laws and regula-
tions, which regulate the collection, processing, storage, use and transfer of personal data
with the provision of the new Law, requiring as well adoption of secondary legislation, the
content of which is determined under the provisions of the proposed new Law.*%*

301 Directorate for Personal Data protection, Draft Law on Personal Data Protection, June 2018.
302 EC, The Former Yugoslav Republic of Macedonia 2018 Report.
303 Policy Dialogue, Reforms under Chapter 23, 17 April 2019.
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In the context of freedom of religion, in the reporting period, no tensions were recorded
between communities on religious grounds. On 29 November 2018, the ECHR delivered a
judgment versus the Republic of Macedonia.*® Namely, the Court established a violation
of Article 11 (freedom of assembly and assaciation] of the Convention, referring to Article
9 (freedom of thought, conscience and religion). The judgment states that the court in the
Republic of Macedonia did not allow a group of citizens to establish an association that
would serve as a religious community, limiting thus their risht under the ECHR. In light of the
above stated, the state was ordered to pay compensation of the MKD equivalent of EUR
4,000. On the same date, another judgment was delivered*%> on the same ground and in
a case with similar facts in which the ECHR established a violation of Article 11 referring to
Article 9 of the ECHR and ordered the Republic of Macedonia to pay compensation of MKD
equivalent of EUR 3,000.

/

There has been a slight improvement in the situation with control of the media by the Gov-
ernment, but it would be too early to establish with certainty the genuine commitment of
the Government to continue improving the situation in this area. In 2018, the Republic of
North Macedonia progressed by two-places (from the 111" to the 109" place) and had a
global score of - 3.31 according to the Reporters without borders index.*

The Macedonian courts do not have harmonized practice of application of the Law on Civil
Liability for Libel and Offence when it comes to contents posed on online media outlets.
Thereason for such a situation is that courts dismiss lawsuits against libel expressed on this
type of media outlets since the Law on the Media does not treat, i.e. define them as media
outlets, despite the fact that the Law on Civil Liability for Libel and Office has a separate
article, which regulates court proceedinds when defamatory statements are published on
online media outlets.>%’

304 ECHR, case of Stavropegic Monastery of Saint John Chrysostom v. ‘the former Yugoslav Republic of Macedonia’ (Appli-
cation No. 52849/09)."

305 ECHR, case of Church of Real Orthodox Christians and Ivanovski v. ‘the former Yugoslav Republic of Macedonia.

306 Reporters without Borders, Reporters without Borders - Republic of Macedonia 2018.

307 Hebuy et al, “Tokazatenn 3a CteneHot Ha Cnobopata Ha Meamymute n 3a besbeaHocta Ha HosuHapute Bo
Makenonuja.”. (Nebiu et al, Indicators of the level of freedom of the media and of the security of journalists in Mace-
donia).
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In the context of freedom of expression, on 19 July 2018, the ECHR delivered a judgment
versus the Republic of Macedonia*®® for violation of the freedom of expression. The appli-
cant Jani Makraduli was found by the court in the Republic of Macedonia Quilty of defama-
tion stated durind a press conference. On the basis of the findinds related to the application
lodged with the ECHR, the Court decided that the right of the applicant Jani Makraduli to
freedom of expression under Article 10 of the ECHR had been violated and found that he
was to be paid damages in the equivalent MKD value of EUR 2,520.

In 2018, 24 applications were lodged in total®®® with the Agency for Video and Audiovi-
sual Media, while in 2019, 18 applications were lodged.*'° Legal persons filed only two
of the applications, while natural persons filed all the other applications. The applications
are mainly related to the content, i.e. the language of TV programmes, which are broad-
cast without translation into the Macedonian language, while some application are adainst
spreading hate speech, and there are applications adainst misinformation spread among
citizens.

Pressure on Journalists

In North Macedonia, there are no specific mechanisms to monitor and report attacks against
journalists. Consequently, there is no register of attacks and threats against journalists,
while aside from the police, public prosecutors’ offices, and courts are in general terms rath-
er unwilling to share information about cases concerning attacks against journalists. “In
Macedonia the investigations by the public prosecutors’ offices and the judiciary of cases of
violence against journalists are inefficient and ineffective. It is difficult to monitor their ac-
tivities in this redard since they are too closed. The results in the Report of the Public Pros-
ecutars Office about instituted investigations are not encouraging at all. Out of ten open
cases, in four cases the Public Prosecutor’s Office dismissed the criminal charges, because,
according to the prosecution assessment, it was a matter of the crime of endangering
security, which is not prosecuted ex officio.*!*

The number of physical attacks and threats against journalists has been significantly re-
duced. Thus, in 2018, the security of journalists was improved, compared with the previous
year. The Association of Journalists registered six attacks in the period from September
2017 to September 2018, which is significantly lower number of attacks compared to the
18 attacks registered in the previous year.’*?

308 ECHR, case of Makraduli v. the former Yugoslav Republic of Macedonia (Applications Nos. 64659/11 and 24133/13).

309 Agency for Audio and Audiovisual media Services, Applications filed with the AVYMU and their reply in 2018.

310 Agency for Audio and Audiovisual media Services, Applications filed with the AVYMU and their reply in 2019.

311 Hebuy et al., “Tokazatenn 3a CreneHot Ha Cnobopata Ha Mepmymute 1 3a besbeaHocta Ha HosuHapute Bo
MakepnoHuja.” (Nebiu et al, Indicators of the level of freedom of the media and of the security of journalists in Mace-
donia).

312 lbid.
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On 7 September 2018, the Skopje | First Instance Court ordered a six-month prison sen-
tence for the person that attacked the journalist team of the Alon TV station, which
reported about the protest rallies under the motto Macedonia for all on 28 February 2017.
Namely, two protesters, one of whom inflicted a serious head injury on one of the journalist,
attacked the journalist team and they destroyed the cameras. The identity of one of the
protesters remains unknown.+?

Implementation of legislation/institutions

The Parliament adopted the new Law on Audiovisual Services, supported both by the ruling
and opposition parties on 28 December 2018.%1“ This Law is expected to help establish
independent, transparent, efficient and accountable regulatory body in the area of audio
and audiovisual services The Law takes on board the remarks by journalists and media or-
Janizations, and it incorporates recommendations of experts of the Council of Europe and
the OSCE, which are focused on reducing the political influence on the media, on the public
broadcaster and the media regulator. In addition, this Law offers a solution for media piracy,
i.e. for broadcasting foreign channels for which the domestic media outlets do not have the
TV copyrights to broadcast them in North Macedonia.>*®

On 25 July 2018, the Parliament adopted the Law amending the Election Code,*'® which
was met with nedative reactions by the Agency for Audio and Audiovisual Media Services
and by the journalists. Namely, they primarily have remarks regarding the novelty introduced
by the Law envisaging that political advertising, which that far was paid by political parties
and their candidates, would be now paid under the public budget, through the Ministry of
Finance. In such conditions, this legal solution places larger parties in much more favour-
able position, while independent candidates are totally left out.>'” Furthermore, there are
the guestionable solutions according to which instead of media developing media plans
for paid political advertising, under the new Law, this will be done by those participating
in the election campaigns, which has a direct impact on the editorial policy and freedom of
the media. Another novelty introduced the obligation for the State Election Commission to
monitor portals. i.e. their contents. Consequently, the State Election Commission now will
have the mandate to issue fines in the amount of EUR 4,000 to traditional and internet
media outlets for imbalanced and biased reporting, as set forth under Article 181a of the
Election Code.

313 1TB, “lect Meceun Ka3Ha 3atBop 3a Hanarayot Ha HosuHapute Ha AloH.” (1TV Six-month prison sentence for the
attacker of the Alon journalists).

314 Parliament of the Republic of Macedonia, Session No. 78 of the Parliament of the Republic of Macedonia, scheduled
for 28 December 2018.

315 1TB, “HoHeceH HoswoT 3akoH 3a ABMY, 3amuHysa /I Mupatepujata Bo Wctopujata?” (1TV, The New Law on the
AVMU adopted. Will piracy become history?)

316 Parliament of the Republic of Macedonia, Session No. 56 of the Parliament of the Republic of Macedonia, scheduled
for 25 July 2018.

317 Agency for Audio and Audiovisual Media Services, Scandalous solutions in the amendments to the Election Code.
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Five days prior to the start of the election campaign, the Government endorsed the draft
Law amending the Election Code®'® with a view to harmonizing the legal provisions of this
Law. The Agency for Audio and Audiovisual Media Services (AVMU)] reacted that legal pro-
visions had been made more confusing and contradictory, and that this specially applies
to paid political advertising. Furthermore, the AVMU informed that “the provision relating
to the percentage of allocated broadcast time in news programs of the public broadcaster
and the free of charge broadcasting time for introducing the candidates at the Parliament
TV channel remain not harmonized and not adjusted to the specific features of these elec-
tions.”*° At the end of the press release, the AVMU appealed that after the election a
wide encompassind debate be held with all stakeholders and relevant parties with a view
to harmonizing the legal provisions prior to the next elections, which on its part would help
implement the recommendations of the Venice Commission, according to which the sub-
stantive elements of the election code should not be amended in a period less than a year
prior to the elections.

In January 2019, the Government endorsed a new draft Law on Free Access to Information
of Public Character.*?° The aim pursued by the Government with this Law is to propose
solutions for overcoming problems with lack of precision of certain parts of the previous law,
as well as the problems of limited transparency, partial exercise of the rights by natural and
legal persons to access to information of public character. The new Law will facilitate the
right to access information and will help overcome the problem of partial exercise of the right
to acquire requested information.

Public Broadcaster

It has been established that the newly allocated budget is not sufficient since it does not
satisfy the basic needs for functioning of the public broadcaster. Therefore, on 16 July
2018, the Commission for Transport and Communication and Environment accepted the
proposal for restructuring the budget of the Macedonian Radio and Television, allocating
additional 3 million euros for the operation of the public broadcaster.>?! The initially planned
2018 budget was MKD 700 million, while with the buddet restructuring this amount was
raised by MKD 186,550,000, making thus the total 2018 budget of MKD 886,550,000.
The broadcasting fee was abolished with the restructuring of the budget.

The Association of Journalist protested against performance evaluations of journalists and
creative staff at the public broadcaster on the basis of the Law on Employees in the Public
Sector. According to the Association, the process of performance evaluations of journalists
the same as for employees covered by the Law on Employees in the Public Sector represents
political pressure and has an impact on the editorial policy of the public broadcaster.>??

318 Parliament of the Republic of North Macedonia, Draft law amending the Election Code, summary legislative procedure.

319 Adgency for Audio and Audiovisual Media Services, Press Release of 28 March 2019 regarding the new amendments
to the Election Code.

320 Government of the Republic of North Macedonia, Draft law on Free Access to Information of Public Character.

321 Parliament of the Republic of Macedonia, Session No. 23 of the Committee for Transport, Communications and Environ-
mental Protection, scheduled for 16 July 2018.

322 Association of Journalists, Bulletin of the Association of Journalists for October, November and December 2018.
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Economic Factors

Economic autonomy strengthens the independence of journalists and editors, in terms of
the contents of their reporting. Sound economic conditions set the foundations for further
professionalization of journalists and all related institutions and bodies. The average salary
of journalists is MKD 18,800, which is by 30% lower than the average salary in the country.
Journalists working outside the country’s capital have salaries as low as MKD 12,000. More
than 55% of journalists are paid their salaries with delays, while half of the journalists do
not have long-term employment contracts.>?® The average salary of journalists in internet
media outlets is MKD 18,348, which is also far bellow the average salary at the national
level. Great number of these journalists are paid their salaries in cash, meaning that they
do not have health care, social and pension coverage i.e. insurance.*** In light of such a sit-
uation, journalists may be subject to various forms of threats and pressures, which directly
affect their personal reputation and integrity, underminind at the same time the reputation
of this profession, which would have long-term conseguences in terms of who informs the
public and in what manner.

Internet

The association of journalists of Macedonia, the Independent Trade Union of Journalists
and Media Workers and the Council of Ethics in the Media in Macedonia harmonized the
minimum criteria for the protection and promotion of professional journalism in online me-
dia outlets. These criteria build upon principles of the journalist profession such as trans-
parent ownership structure, publishing the impresum, contact and the address of the media
outlet, accepting and abiding by the Code of Journalists and by resulations on redgisterind a
legal entity in Macedonia.**> Furthermore, these or<anizations have asked the Government
and in-line institutions to respect these criteria in issuing accreditations to journalists who
work in internet media outlets.

Professional Organizations/Professional Conditions

The start of negotiations for the collective agreement at the Macedonian Information Agen-
cy was scheduled for 5 February 2019, which would start with signing a Protocol on the
course of negotiations for a collective agreement. These negotiations are the first of this
type in the media area, except for the public broadcaster. Mila Carovska, Minister of Labour
and Social Policy supported the process.??® Despite the fact that the initially planned period
for completing the negotiations was 60 to 90 days, the collective agreement has still not
been signed until the preparation of the present Report.

323 Hebuy etal., “Tlokasatenn 3a CreneHoT Ha Cnobopata Ha Meanymute 1 3a besbegHocta Ha HosuHapute Bo MakeaoHuja.”
(Nebiu et al, Indicators of the level of freedom of the media and of the security of journalists in Macedonia).

324 Independent Trade Union of Journalists and Media Workers, Salaries of journalists in digital media bellow the average.

325 Association of Journalists, Bulletin of the Association of Journalists for October, November and December 2018.

326 Independent Trade Union of Journalists and Media Workers, The start of negotiations for the collective agreement
started at the MIA.
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Journalists of the TV Nova Station are among the first journalists working in digital media
outlets who have become collectively a member of the Independent Trade Union of Jour-
nalists of Macedonia. Namely, on its website, the Independent Trade Union of Journalists
emphasized the need to adapt the trade unions to cope with the contemporary challenges,
which on its part reflect the fact that traditional media are disappearing and that now the
journalist profession is transitioning to digital platforms.

Public Broadcaster: to provide visible evidence of the reforms of the
public broadcaster in terms of its operation policy, organizational set-up,
education and editorial policy and lack of political independence, lack of
balanced reporting and providing high quality news content.

Government advertising: to establish strict rules for government adve-
rtising founded on transparent, objective and non-discriminatory criteria
to ensure complete transparency of government advertising and develop
a mechanism for free of charge announcements broadcast by the public
broadcaster that are genuinely of public interest.

Access to information: address the main obstacles that journalists face in
getting information of public character.

Libel: The reduction of the number of libel cases through revisions of the
legislation, procedurals rules, support and promotion of greater reliance
on self-regulation, as an alternative to judicial proceedings, and offering
guarantees for and the implementation at the political level of adequate
self-restrain by politicians and holders of public office so that libel
proceedings could be avoided in line with principles set forth under the

ECHR.

In 2018, the Ombudsman recorded increase of the number of applications relating to prop-
erty rights, which brought to light problems and challenges that citizens face with dena-
tionalization, i.e. return of their property, in which respect there is continual unequal and
non-objective application of pertinent laws and regulations.*?” Such a situation results in
annulling the same decisions several times by the administrative court, and citizens pursue
their leqal procedures for decades, which on its part violates their right to a trial in a reason-
able time, a principle duaranteed also under the European Convention for Human Rights,
being as well one of the fundamental principles of the procedural laws in the country.

327 The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement and Protection of Human
Rights and Freedoms, 2018. The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement
and Protection of Human Rights and Freedoms, 2018.



SHADOW REPORT ON CHAPTER 23

The new Law on the Prevention of and Protection against Discrimination was adopted
on 11 March 2019.38 This Law introduced three new grounds for discrimination such as
sexual orientation, gender identity, sedre<ation and instruction to discriminate. Further-
more, the following terms were introduced “disabled persons” (the term previously used was
“persons with invalidity”), “reasonable accommodation”, “access to infrastructure, goods
and services.” In addition, under this Law serving as a member of the Commission for the
Protection against Discrimination becomes fully professional, and its name and mandate
are changed, i.e. the name is changed to Commission for the Prevention of and Protection
against Discrimination, and in addition to protection it will also be mandated to work on the
prevention of discrimination. The mandate of the Commission is defined in detail, as well as
the manner of appointment and conditions for appointment of the Commission members.
The Law introduces a provision for use of new evidence in court proceedings and the action
popularis institute. Finally, exemption from payment of court fees in court proceedings is
also envisaged.”?° On 18 March 2019, the President of the Republic of North Macedonia
sent a communication?*° to the Parliament stating that he had decided not to sign the
document for promulgation of this Law, based on Article 75 of the Constitution. Namely,
the President has not signed any promulgation documents for laws adopted following the
entry into force of the Constitutional amendments changind the name of the country as of
12 February 2019.

For the first time ever, the Commission for Protection against Discrimination established
discrimination?3* following a situation testing organized by the Helsinki Committee. Based
on the said situation testing, discrimination was established on the grounds of skin cooler
and ethnic affiliation of citizens - Roma from Prilep, whose access to goods and services
was limited, i.e. denied by a café called Art Café Aporea in Prilep. In the situation testing,
persons belonging to the Macedonian community were allowed access to the café, while
persons belonging to the Roma community were told that all tables were reserved. It is ev-
ident that the leqal entity, i.e. the café acted in a discriminatory fashion putting citizens of
the Roma community in a less favourable position, compared to their co-citizens belonging
to another ethnic community.

328 Parliament of the Republic of Macedonia, Session No. S0 of the Parliament of the Republic of Macedonia, held on 11
March 2019.

329 Government of the Republic of North Macedonia, Draft law on the Prevention of and Protection against Discrimination,
in a summary legislative procedure

330 President of the Republic of North Macedonia, Communication from the President of the Republic of North Macedonia
to the Parliament No. 08-361/1, dated 18 March 2019.

331 Commission for the Protection against Discrimination, Opinion of the Commission for the Protection against Discrimi-
nation No. 0801-1/3, dated 15 March 2019.
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In the period from June 2018 to January 2019, the Helsinki Committee registered 46 cases
of discrimination. Most of the cases are related to public goods - 13 cases and there are
12 health care related cases. In addition, there are cases of labour relations discrimination
- 7 cases, 4 cases of discrimination in the education area, 2 cases of discrimination in the
housing area, 2 cases of discrimination in the saocial security area and 6 cases of discrim-
ination in other various areas. Hence, the Helsinki Committee was contacted and received
applications by persons reporting discrimination on the grounds of their personal and family
status,**? discrimination on the grounds of religious and religious conviction, specifically
when accessing a public facility,>** in which respect in November 2018, the Commission
for Protection against Discrimination established direct discrimination on this ground,®**
establishing as well discrimination on the grounds of physical disability.**>

Selective Work of the Commission for the Protection against Discrimination

At its session held on 5 November 2018, the Commission for Pratection against Discrim-
ination adopted an opinion**® upon the application submitted on 13 September 2018 by
the former Prime Minister, Nikola Gruevski, adainst the Skopje | First Instance Court- Skopje
and judge Dobrila Kacarska. In its opinion, the Commission established that there was direct
discrimination against the applicant on grounds of “personal and social status” in the area
of “justice and administration™’

Disagreeing with this apinion of the Commission, Commission members Irfan Dehari, Ph.D.
and Bekim Kadriu, Ph.D. submitted their dissenting opinions**’ in this case. In their dissent-
ing opinions, the two Commission members state that there are insufficient arguments to
prove less favourable treatment of the applicant in the exercise of his rights on grounds of
his “personal and social status.” The two judges emphasize that he had all the rights the
same as any other indicted person in court proceedings.

Another guestionable issue in this context is that the Commission dave advantage to the
processing and deciding upon this application, neglecting other applications for which the
legally prescribed period of three months for submission of an answer had long elapses.
Thus, the Commission, at the period in question, did not process or reply to applications
to which it was legally obliged to reply within the envisaged period, while the application
submitted by Nikola Gruevski was processed in a short period, before all other applications
of earlier date of submission.

332 Helsinki Committee, Monthly report on the situation with the human rights in the Republic of Macedonia for June and
July 2018.

333 Helsinki Committee, Monthly report on the situation with the human rights in the Republic of Macedonia for September
2018.

334 Commission for the Protection against Discrimination, Opinion of the Commission for the Protection against Discrimi-
nation No. 0801-307/5, dated 28 December 2018.

335 Helsinki Committee, Monthly report on the situation with the human rights in the Republic of Macedonia for December
2018.

336 Commission for the Protection against Discrimination, Opinion of the Commission for the Protection against Discrimi-
nation No. 0801-295/1, dated 5 November 2018.

337 Irfan Dehari, Ph. D. and Bekim Kadriu, Ph.D., Dissenting opinion regarding the Opinion No. 0801-295/1 adopted on 5
November, by the Commission for the Protection against Discrimination.
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In 2018, there was certain progress made in respect of human rights of the LGBTI people in the
country. Certain processes were delayed due to the political situation in the country. However,
these delays can also be attributed to the contradictory positions presented by some opposition
parties on certain issues of importance. The new Law on the Prevention of and Protection adainst
Discrimination, drafted in 2017, was expected to be adopted by June 2018. However, the adop-
tion of the Law faced a two -month delay in Parliament, followed by press conferences, public
reactions and protests by civil society ordanizations, which ultimately resulted with the adoption
of the Law. At the time, the authorities were focused on the Prespa Agreement with Greece
and on the preparations for the Referendum, which overshadowed the importance of resolving
other issues. The legal recognition of gender remains unregulated, which causes prolonged legal
uncertainty and a situation of uncertainty for the transgender people. A positive step forward
in the area is the establishment of the working group tasked with drafting amendments to regu-
lations on the civil registry records, which will introduce a new chapter legally recognizing gender
and will define the administrative procedures to be followed in this regard. The working group is
still working on the text of the sad Chapter of the Law. In the meantime, the European Court of
Human Rights adopted the first ever judgment?*® in the favour of a transgender person, in which
the ECHR established that the applicable legal framewaork in Macedonia has gaps and serious
deficiencies that brought the transgender person in a situation of stress and uncertainty with
respect to the recognition of the person’s gender identity. Following this judment, Macedonia
is obliged to adopt a law that would enable transgender people fast, transparent and accessible
procedure for the legal recognition of their gender.

Hate crimes and other violence-motivated crimes are still not publicly condemned and re-
solved, while the police, courts and public prosecutors’ offices remain unprepared and inef-
fective in prosecuting and resolving such cases. The number of hate speech cases grew as the
visibility of the LGBTI community grew, with the help of campaigns and other events promot-
ing non-discrimination, non-violence and accepting differences by the heterosexual people.
Owing to persistent commitments of civil society ordanizations and the support and com-
mitment of the Inter-party parliamentary group for the promotion of human rights of LGBTI
people in the country at the Parliament, a number of ledal solutions were adopted contributing
to gdreater protection of human rights of LGBTI people in the country. At the end of 2018,
the amendments to the Law on Audio and Audiovisual Media Services were adopted, which
include sexual orientation and gender identity in the anti-discrimination clause. In addition,
amendments to the Criminal Code were adopted which introduce sexual orientation and gen-
der identity as grounds for hate crimes. In 2018, in Skopje, the first regional LGBTI conference
was held - the Regional ERA Conference at which there were discussions about various con-
texts of the LGBTI rights in the region by LGBTI people, activists and government representa-
tives from the country and from other countries in the Region. As different from previous larger
scale meetings of LGBTI people and activists, this conference was held without any incidents.

338 ECHR, Case of X. v. the former Yugoslav Republic of Macedonia (Application No. 29683/16).
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In 2018, the Ministry of Labour and Social Policy prepared and adopted the National Ac-
tion Plan for the Implementation of the Convention on Preventing and Combating Violence
against Women and Domestic Violence (Istanbul Convention).**® The first goal set forth
under the Action Plan is alignment of national laws with the provisions of the Istanbul Con-
vention. With this goal in mind, a working group was established which participates in the
preparation of the draft Law for the Prevention of and Protection adainst Gender Based
Violence. The Helsinki Committee has its representatives in this working group.

The Law will define the terms dender, sex, gender based valance, woman, victim, gender
identity; it will also ban discrimination on all grounds set froth under the new Law for the
Prevention of and Protection against Discrimination; the right of women to live free from
violence will be guaranteed both in the public and in the private sphere; the Law will set
forth the obligation for compulsory training of professionals to provide services to victims
of gender based violence in areas of health care, education, police, judiciary, social pro-
tection and other areas; domestic violence will be regulated in line with the provisions of
the Convention; there will be measures defined deared towards eliminating gender based
violence among vulnerable categories of women (pregnant women, women with yound chil-
dren, women with disabilities, women in rural areas, women usind druds, sexual workers,
women-migrants, lesbians, bisexual women and transgender people, women living with HIV,
homeless women, etc.); the Law will incorporate the principle of taking due account of the
interests and needs of victims of violence in designing and implementing all measures the
Law stipulates; there are provisions resulating the establishment of a standing national
body adainst gender based violence, composed of representatives of in-line institutions
and ordanizations; the design of comprehensive programmes for empowering victims of
Jender based violence will be also requlated; the obligation will be stipulated for conduct
of researches of all forms of dender based violence, including domestic violence and the
institution to be in charge of collecting data about gdender based violence will be designated,
as well as the manner of collection of data on this issue.**°

On 14 March 20189, after a long process, the Parliament of the Republic of North Mace-
donia adopted the Law on Interruption of Pregnancy.*! However, as it is the case with all
other laws adopted in this period, the President of the State did not sign the document
for the promulgation of this Law, by which de facto this law is returned to Parliament for
repetition of the voting procedure. With the entry into force of the new Law, the restrictive
Law on Interruption of Pregnancy will be null and void.**? The old Law has been in force and

339 Ministry of Labour and Sacial Policy, 2018-2023 Action Plan for the implementation of the Convention on Preventing
and Combating Violence against Women and Domestic Violence.

340 Helsinki Committee, Monthly report on the situation with the human rights in the Republic of Macedonia for February
2018.

341 Parliament of the Republic of Macedonia, Session No. 91 of the Parliament of the Republic of Macedonia, scheduled
for 14 March 2019.

342 Official Gazette of the Republic of Macedonia, Law on the Interruption of Pregnancy.
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applied for almost six years and it limits the free will of women. The procedure of drafting
the new Law was inclusive and representatives of the civil saciety sector were involved in
the preparation of this Law.

The purpose of the new Law on Interruption of Pregnancy is to enable exercise of the right
of women to safe interruption of pregnancy, abolishing the existing administrative proce-
dures or rather barriers for the procedure for safe interruption of pregnancy, as well as pre-
senting complete, objective and correct information about the intervention for interruption
of pregnancy, realistic presentation about possible complications in the case of which the
patient is to immediately contact a doctor, explaining the necessity that the patient should
make the decision for interruption of pregnancy in full awareness , without being forced by
anyone, based on objective information about the intervention itself.

The new Law facilitates the access to abortion, in compliance with the will of women and
with recognizing women'’s rights to reproductive health. The new Law introduces the fol-
lowing changes: elimination of administrative barriers to access to abortion, by removing
the procedure for obligatory (biased) counselling of women and the later three-day period
of contemplation after the counselling. The first instance Commission now may deliberate
instead during the 12™ in the 22" destation week of pregnancy, and requirements are
removed under which women were to submit certificates that they had been raped or that
they were in a difficult social, i.e. material situation.

Timely implementation of the Action Plan, which envisages alignment with
the Istanbul Convention and enhanced inter-institutional cooperation
with a view to preventing gender based violence. Adoption of protocols
or secondary legislation to define the responsibilities and mandates of
institutions involved in the prevention of and protection against gender
based violence.

The initiative for the adoption of the Law on the Prevention of and
Protection against Gender-Based Violence, which is to be aligned with the
standards set forth under the Istanbul Convention, and the comprehensive
process of involvement and consultations with the civil society sector in the
drafting of the Law should be welcomed, yet activities for finalization of the
drafting of the Law need to be accelerated.

Adoption of secondary legislation and of the new Law on Interruption of
Pregnancy, which will clearly define the roles of individual institutions
(both for primary and for secondary health care).
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In 2018, the Ombudsman noted an increase in the number of applications lodged with this
institution for protection of rights of the child. Most application in this area are related to the
rights of the child within the family in terms of regulating personal contacts of the child with
the parents, child support after divorce and issuance of passports to children. Furthermore,
a significant number of applications are related to violations of the rights of the child in pri-
mary and in secondary education, and there is a large number of applications for protection
of children against violence, which marks an increase compared to the previous year.**?

In a research conducted in cooperation with the NGO “Otvorete gi prozorcite” (Open your
windows), the Ombudsman established that in kindergartens there are no conditions for
inclusion of children with disabilities. There is a lack of mechanisms for systemic identifica-
tion, recording and monitoring the progress of children with disabilities as of their earliest
age, which makes the care for children in kindergartens difficult. They stay in kindergartens
is often reduced to provision of care, but no education or activities for stimulation of early
development are offered. *“ In terms of statistics, out of a total number of 34,700 children
going to kindergartens only 415 or 1.19% are children with disabilities. Consequently, the
research showed that parents are looking for different forms of care and education of their
children considering the bad conditions in kindergartens. Namely, kinderdartens urdently
need to be staffed with special education professionals, then they need training of kinder-
Jarten teachers for work with children with disabilities. In addition, the physical accessibility
to kinderdartens needs to be ensured, and teaching aids and other education equipment
and technology needs to be provided. More special purpose funds need to be allocated to
kindergartens to finance the activities to satisfy the individual needs of children with dis-
abilities. In addition, the legal framework needs to be amended in order to facilitate the stay
of children with disabilities in kindergartens.4>

Furthermore, the draft Law on the Protection of Children has been in Parliamentary proce-
dure for several months now and is still nat on the agenda of the Parliament, despite the
fact that in the structure of the EU acquis, protection of children is horizontally linked to a
number of chapters, since it covers a number of areas.

Roma children and children with special needs still suffer from stigmatization, discrimination
and segregation, especially in education and in the service sectors. Despite the fact that
some progress has been made in the last years, the coordination is still limited in preventing
and reacting i.e. intervening in cases of violence against children. There is no unified system

343 The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement and Protection of Human
Rights and Freedoms, 2018.

344 Hoea Makenonuja, ‘Tpaannkute He T Hynat MotpebHute Ycnosu 3a Mpriem v OntumaneH Passoj Ha Cekoe [ete.”
(Nova Makedonija, newspaper, Kindergartens do not offer the required conditions for admission and optimal develop-
ment of every child).

345 The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement and Protection of Human
Rights and Freedoms, 2018.
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of collection of data and monitoring (about several aspects of the situation of children).
Furthermore, the authorities have very small capacities to provide assistance, protection
and care for children. Child protection services are fragmented and an integrated system
of child protection is urgently needed, by which the child will be placed in the centre of the
system.

/

In July 2018, the Government endorsed the amendments to the Law on the Protection
of Children. The amendments envisage increase of the number of beneficiaries eligible for
special supplement for children with specific needs due to impaired physical or mental de-
velopment or combined development impairment until their reaching 26 years of age.*“®
The new Law will set the amount of the special benefit to MKD 5.021, while for a single
parent who has a child with specific needs this benefit is increased by 50%, amounting
to MKD 7,531, and for socially underprivileged parents this benefit is increased by 25%,
amounting to MKD 6,276.3%

Furthermore, the 2018 draft Law amending the Law on Employment of Person with Dis-
abilities aims to reduce possible abuses of the Special Fund, by more precisely defining the
procedure for allocation of finances under the Special Find, with a view to ensuring that the
awarded special purpose funds are properly used, defining as well the control procedure
for the use of such funds. The Institute for Human Rights and the Assaciation of citizens
for support of persons with special needs SOLEM presented their comments to the draft
Law, focusing on the amendments to Article 2, stating that the provisions on disability of
persons older that 26 years need to be made more precise, both in terms of establishing a
system for assessment of the disability and in terms of the wording used in the Law (per-
sons with invalidity is the term used in the Law).>*®

346 Ministry of Labour and Social Policy, special benefit for persons with special needs increased.

347 Law on the Protection of Children, consolidated text.

348 Association of Citizens Institute for Human Rights and Association of citizens for support of persons with special needs
- SOLEM, Comments about the draft Law amending the Law on Employment of Persons with Invalidity.
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The Parliament adopted the amendments to the Law on Pension and Disability Insurance,
which reduced the years of pensionable service for miners. Under the adopted amend-
ments, miners may acquire old age pension after reaching 40 years of pensionable service
for men and 35 years of pensionable service for women. This means that as different from
the present situation in which miners may retire upon reaching 58 years of age, under the
amended Law miners may retire upon reaching about 50 years of age.?*°

The draft Law on Social Security was submitted to the Parliament on 13 March 2019 for
adoption in a summery procedure. The draft Law is now in the second reading in Parliament.
This Law regulates social security for the elderly, then the conditions and procedure for
exercise of the right and the funding of the right to social security of the elderly. Persons
having reached 65 years of age are eligible to the right to social security under conditions
set forth under this Law. The monthly amount of the benefit paid under this right is MKD
6,000. One of the conditions for becoming eligible for this benefit is that the person has
registered pensionable years of service with the Fund for Pension and Disability Insurance
of Macedonia, or to have pension insured years of service of less than 15 years and not
to be in possession of any property or property rights that produce subsistence income.>*°
The Ombudsman has recorded a steep increase of the number of applications in the area
of labour relations, which perhaps points to the fact that the practice of “political party re-
vanchism” continues after elections. Such a situation is especially present in education and
child protection institutions, as well as in the selection of candidates for employment and
in the transformation of temporary employment contracts into full employment contracts.
Owind to the increased number of applications, it can be concluded that citizens feel dis-
criminated against, especially discriminated on political affiliation grounds.*>?

In the context of workers'rights, 300 employees of the Ohis factory filed applications, which
shows the fact that even after 10 years and many legal changes in this area, workers in
companies which underwent bankruptcy procedures still face difficulties in exercising their
rights in collecting their unpaid salaries and with respect to payment of sacial contributions,
which of course creates difficulties in their exercising rights deriving from pension insurance,
i.e. they cannot acquire the right to pension.*?

The new Law on Social Protection has still not been adopted. The adoption of this new
Law has been envisaged under the draft 2019-2021 National Programme for Adoption
of the EU Acquis, under Chapter 19 - Social Policy and Employment. The deadline for

349 Ministry of Labour and Social Palicy, Legislative amendments adopted- Miners may retire by fulfilling only the conditions
of pensionable years of service.

350 Government of the Republic of Macedonia, draft Law on Social Security of the Elderly, summary legislative procedure.

351 The Ombudsman, Annual Report on the Degree of Ensuring, Respect for, Advancement and Protection of Human
Rights and Freedoms, 2018.

352 Ibid.
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submission of the draft of the new Law was 31 December 2018. The new solutions in
this Law are aimed at making a sweeping reform of the system of social protection and the
manner in which social protection services will be provided. Another goal pursued with these
amendments is to address the remarks contained in Report about the country in this area
of the last years, which relate to systemic deficiencies and insufficient capacities for social
protection at the institutional level. Thus, in 2016, it was noted that the introduction of
new services requires legal amendments. This also requires cooperation between sectors of
social protection, education and health care. In addition, considering that pecuniary bene-
fits do not produce the desired results, revision or replacement of the system of pecuniary
benefits is needed. Consequently, the 2018 Report notes that the amount of the baseline
support for pecuniary benefits of underprivileged families was not sufficient; furthermore,
state institutions lack the capacity to apply the national social protection policy, while social
workers are mainly focused on administrative requirements, not having sufficient time to
pay proper attention to the field support to people in need of social protection services.**>

353 Macedonian Platform against Poverty, Press Release.
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The Ombudsman noted that except in the area of education, there was no significant im-
provement of the situation of the Roma in areas of health care, housing and employment.
According to the research of the Ombudsman, conducted as part of the Project Inclusion
of Roma after the 2005-2015 Roma Decade - State of Play and Challenges, it cannot
be denied that part of the Roma community still lives in extreme poverty, in difficult and
inadequate conditions, in substandard made-shift dwellings, without potable water supply,
in illegal Roma settlements and without any employment possibilities. They also face diffi-
culties in their access to health care rights, low health literacy and they face the problem of
not possessing personal identification documents.>*

Possession of Personal Identification Documents

With the help of the Ministry of Labour and Saocial Policy and civil society ordanizations, the
Government registered about 700 Roma who do not possess a birth certificate, because
of which they cannot have access to any basic services or benefits offered by the state.>>®
The Prime Minister announced that the problem of these persons would be resolved with
legal solutions that will facilitate institution of a specific administrative procedure, following
which citizens will be issued basic personal identification documents.

Employment

Between 73% and 86% of young Roma, aded 18 to 24 are not employed, do not have
adequate trainings and do not attend school.**® Only 22% of the Roma in the Republic of
North Macedonia are employed.*>” Very small number of Roma are covered by the active
employment measures In 2017, only 1% of the total number of beneficiaries of the mea-
sures for self-employment, trainings, support to creation of new jobs and work endagement
were Roma. In terms of number of Roma employed in the public sector, in 2017, Roma
represented only 1.3% of the total number of public sector employees, while in 2015 this
percentage was 1.4%, which shows a reduction, instead of rise in the number of Roma
employed in the public sector. If the structure of employees per institution is analysed, it
can be seen that 750 Roma out of the total number of 1,715 Roma employed in the public
sector, are employees in public utilities companies (43%).3°® The number of Roma at jobs
from which they can retire being positioned higher in the hierarchy of manaderial positions
in institutions is still insignificant.

354 The Ombudsman, Inclusion of Roma after the Roma Decade- State of Play and Challenges.

355 Statement by Zoran Zaev, Prime Minister of the Republic of North Macedonia on Roma Day, 8 April 2019, given at the
Parliament of the Republic of North Macedonia.

356 UNDP Regional Roma Survey 2017: Country Fact Sheets.

357 World Bank, Breaking the Cycle of Roma Exclusion in the Western Balkans.

358 The Ombudsman, Inclusion of Roma after the Roma Decade- State of Play and Challenges.
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Roma Information Centres

As of March 2007, Roma Information Centres have been functioning in 12 municipali-
ties. Roma Information Centres were set up as part of a project of the Ministry of Labour
and Social Policy. Now, the Roma Information Centres are placed at Social Work Centres,
as different from the hitherto practice of placing them at premises of non-<overnmental
ordanizations and similar. This ensures long-term systemic solution for the status of the
employees at Roma Information Centres and it facilities the access of Roma to the services
offered by Roma Information Centres.

Health Care

The research conducted by the Initiative of Roma Women from Shuto Orizari shows that
40% of Roma women, not having health insurance, paid for laboratory analysis in the
course of the pregnancy or for baby delivery services, despite the fact that they are entitled
to these services free of charge. Only 16% of Roma women used their right to be provided
with free of charde folic acid, only 11% of the Roma pregnant women were seen by visiting
nurses in the course of their pregnancy and a concerning percentade of 12% of pregnant
Roma women are minor girls.*>°

In 2017, only 10 Roma Health Care Mediators were recruited, which is significantly lower
that the planned number of 30 Mediators to be recruited until 2020, under the 2014-
2020 Roma Strategy.*%°

A positive development is that the rate of infant mortality among Roma has been signifi-
cantly reduced. In 2013, this rate was 11.4%, while in 2017 it was 6.5%.

Roma Children

A total number of 337 beddars were registered on the streets of which only 10 are not
Roma children. According to age droups, children beggars are babies less than 1 year old,
and children who have not reached leqal age.*®* This is a serious problem first for the healthy
development of the children, being also a wider social problem. Considering the multifacet-
ed character of this problem, which is dealt with by institution working in various areas,
especially the Ministry of the Interior, the Ministry of Labour and Social Policy, the Ministry
of Education and Science, the Ministry of Health, it is ultimately necessary to establish a
coordinated approach and a mechanism for communication among institutions with a view
to resolving this issue. Such an approach would involve adequate inclusion of children in the
education process, provision of adequate social protection for children and for their parents,

359 Initiative of Roma Women from Shuto Orizari, How long will the right to health of Roma women remain only words on
paper?

360 Centre for Economic Analysis- CEA and Institute for Research and Policy Analysis - Romalitico, Shadow Report- Imple-
mentation of the Roma Strategy in the Republic of Macedonia in 2017.

361 KaHan 5, “EBmpeHtupann 337 Oeua MNMutaumn Ha Ynuuwm, Hajmuory Bo Ckonje v Mpunen.” (Kanal 5, 337 children beggars
on the street registered, most of them in Skopje and in Prilep).
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and education of parents, equipping them with soft skills and the parents’ adequate inclu-
sion in the labour market in order to ensure a sustainable situation for the welfare of their
families. Furthermore, there are indications that Roma children bedqing on the streets are
forced to beg by organized groups, which transport the children to different cities and force
them to beg on the streets.

Budget funds intended for the implementation of the 2014-2020 Roma
Strategy need to be increased.

Active employment measures need to be adapted to the capacities,
resources and needs of persons belonging to the Roma community.
Furthermore, marginalized citizens need to be informed about the benefits
deriving from such measures and about the manner of applying for such
measures.

Units of local self-government need to be informed and be familiar in
detail with their obligations set forth under the 2014-2020 Roma Strategy.
A systemic solution is needed to resolve the problem of children on the
street. Such a solution needs to be multi-structured and coordinated
among institutions at the central and local level in areas of health care,
housing, employment and education.

The Ministry of Health and the Health Insurance Fund need to finally resolve
the long lasting problem of unlawful charging payments for health care
services that are provided free of charge by gynaecologists and improve
the measures for preventive programmes for women in the reproductive
period.
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In 2018, although in a smaller number of incidents compared to the previous year, in the
public there were calls for violence, insults and xenophobic speech against refugees and
migdrants.

At the website www.govornaomraza.mk, the Helsinki Committee registered three cases
of hate speech against refugees and midrants. The intensity of hate speech and insults
adainst refugees was the greatest on social networks. In one of the redistered cases, it
was a matter of a Facebook post by a professor at the lustinianus Primus Faculty of Law
Faculty of Law.>®? In her post, the professor calls the migrants thieves, rapists and warns
the citizens that now when they start living in the country, citizens will be forced to bare all
of those things. Hate speech is additionally spread with comments redarding this post. In
the other two cases, it was a matter of sharind photographs the text under which compared
refugees to dogs in a manner that is derisive, offensive and spreads lies and prejudices.®®
The photograph was posted and shared on the Facebook pade intended for promotion of
refugee rights.

As reqards the reactions of in-line institutions, an improvement is noted, compared to previ-
ous years, especially in terms of detecting and prosecution of ordanized smudgling groups,
which operate in the country. However, in some instances, in-line institutions continued
the established practices that are contrary to the human rights principles and standards,
stipulated in international documents.

In 2014, the Helsinki Committee for Human Rights of the Republic of Macedonia started
implementing activities for monitoring and registering cases of hate speech on the territory
of the entire country. In 2018, the Helsinki Committee started activities for establishment
of comprehensive mechanisms for mapping and documenting these nedative social occur-
rences in response to the increasing trend of hate speech, especially on social networks.
In term of methodology, the monitoring and reporting of hate speech and hate crimes was
done usindg interactive internet based tools www.govornaomraza.mk and www.zlostorstva-
odomraza.mk. With a view to ensuring the veracity of the reported cases, the Helsinki Com-
mittee checked and verified the reported material, after which the data become part of the
agqredate statistics generated by these internet tools.

In 2018, the largest number of cases of hate speech were registered in July and in Septem-
ber, especially on ethnic and grounds of palitical affiliation. These months correspond to
the period of negotiations with the Hellenic Republic and the signing of the Prespa Agree-
ment and the announcement for ordanizing a Referendum. The increase in hate speech

362 Helsinki Committee, Hate Speech against Refugees.
363 Ibid.
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cases also corresponds to two key importance political developments in the country - the
adoption of the Constitutional amendments in accardance with the Prespa Agreement, on
11 January 2009, and the Law on the Use of Languades in the middle of January. In this
period, there was an increase noted of hate speech on grounds of ethnic and political affil-
iation. Compared to 2018, there is an increased number of reported cases of hate speech
on drounds of sexual arientation, gender and sex, which according to the structure of cases
has reached one third of the total number of applications. Based on the Helsinki Committee
monitoring of hate speech in January, it can be concluded that in-line institutions gave a
weak response in sanctioning this occurrence. Based on the 2014 and 2018 analyses, the
Helsinki Committee of the Republic of Macedonia expects increase of hate speech on the
social media, especially on ethnic and/or political affiliation in the eve of the start of the
campaign for the Presidential elections. In following with the trend of reporting hate speech,
the largest number of applications were in the period from 12 to 17 February 2019. The
steep increase of cases of hate speech on ethnic grounds on social networks corresponds
with the period of the bus accident on the Skopje-Gostivar motorway and the decision for
allocation of funds under the Annual Programme of the Ministry of Culture for 2019. Fur-
thermore, in February 2019 there was an increase of hate speech on social networks on
grounds of gender and sex. The period of this trend corresponds to the announcement of
the candidate of the VMRO-DPMNE npolitical party to run for president.

The comparison of the situation with the last quarter of 2018 leads to the conclusion that
the public awareness for recognizing hate speech is favourably developing and citizens feel
increasingly encouraged to report hate speech. Despite the fact that more intensified reac-
tion by in-line institutions can be noticed in processing reports of hate speech, still the gen-
eral conclusion is that a more pro-active approach and timely sanctioning of hate speech is
needed, beind also necessary to better inform the public.

Table - Timeline of entry of hate speech incidents - July 2018-March 2018
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Table - Structure of registered reported hate speech cases - July 2018-March 2019

(. Hate speech on grounds of ethnic affiliation 113

(. Hate speech on grounds of political affiliation 69

(. Hate speech on grounds of sexual orientation and gender identity 51
(. Hate speech on grounds of gender and sex 48

(. Derisive comments about representatives of foreign countries 10
(. Hate speech on grounds of social background 5

(. Hate speech on grounds of religion and religious conviction 5

(. Verified applications 5

( Hate speech on grounds of race/colour of skin 4

(. Derisive comments about representatives of international organizations 2

(. Hate speech on grounds of intellectual or physical disability 1

The analysis of the data leads to the evident conclusion that hate speech resulted in hate
crimes, especially on grounds of ethnic and political affiliation. Furthermore, collected data
on hate speech and data on hate crimes point to the fact that the largest number of reg-
istered cases of hate speech and hate crimes has been perpetrated on grounds of ethnic
affiliation, most often by persons belonging to the Macedonian and to the Albanian ethnic
communities.

Despite the fact that data about hate speech in the last years have shown that homophobic
speech is present in the public, and especially on social networks, victims of hate crimes on
grounds of sexual orientation and gender identity have not been encouraged in the last pe-
riod to report such cases neither with in-line institutions nor with civil society organizations,
which can be attributed to the hitherto not undertaking any action and/or undertaking in-
adequate action by institutions upon reported crimes on these grounds and the inappro-
priate protection of victims. Furthermore, in 2018 hate speech by politicians during public
debates and political campaigning most often resulted in the commitment of hate crimes by
their supparters and sympathizers. In the race for sensationalism and ratings, media outlets
put aside their legal and ethical obligation to filter the contents to be offered to the public,
serving instead as a conduit for spreading discriminatory and hate speech.
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Despite the fact that compared to 2017, an increased awareness of
hate speech can be noticed, the Mol and the Public Prosecutor’s Office
need to continually implement measures for prosecution of hate speech,
considering that impunity for spreading and promoting hate speech in the
public arena in fact represents tolerance and justification of hate speech.
There has been some progress in the respect for and application of ethical
standards in journalism in preventing the spreading of hate speech. Yet,
public personalities and high-ranking political representatives need to
refrain from the use of hate speech and need to condemn the use of hate
speech.

Similarly, as in 2018, the recommendation is again repeated that it is
necessary to apply relevant measures to further facilitate the procedures
for reporting hate speech by victims and to strengthen the cooperation
with the civil society organizations with a view to enhancing the trust in the
police and in other state institutions.
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In the period from 1 January to 31 December 2018, the Helsinki Committee registered 123
hate crimes in total, which is almost double the number of hate crimes committed in 2017.
In addition, out of all 123 incidents reported on the portal www.zlostorstvaodomraza.mk to
the end of the year, 60 incidents were verified, 63 remained unverified.

The cases were verified by sending communications to the Mol asking for information and
replies, as well as by resularly checking the daily bulletins of the Mol and media reports
about individual incidents. Unverified crimes were registered anyway because of bias deriv-
ing from the perception of the victim/witness, then differences between the persons com-
mitting the crime and the victim according to ethnic or political affiliation, lack of other pos-
sible matives for the crime, rate of occurrence of similar incidents, and the place and timing
of the perpetration of the crimes. Large number of the unverified incidents involve incidents
in ethnically mixed communities, settlements and schools, on busses or near bus stations,
especially bus lines used by persons belonging to different ethnic communities and similar.
Furthermare, unverified incidents are featured by the type of incident (attacks on a bus, or
near bus stations, fights between two groups, or attack by a group of minors against one or
mare victims and similar).

As regards the motive for the hate crime, 64% of the crimes were committed on grounds
of ethnic affiliation, and the number of such incidents is the highest, followed by incidents
on grounds of political affiliation of the victim, which make one quarter of the total number
of incidents (25%). The next largest group of incidents are those motivated by racial, na-
tional or religious intolerance (13.8%), incidents on the grounds of the status of a refugee/
midrant (4.8%]), and on grounds of religion and religious conviction (3.2%]). This year there
has been one case of hate crime registered on grounds of the victim’s disability (0.8%). It
is underlined that in 2018, no incidents were registered exclusively on the grounds of the
sexual orientation of the victim.

Grounds for Hate Crimes - Number of cases

ONBEDE

Ethnic affiliation Political Migrant or refugee Religion and religious
- Race -
affiliation status conviction

The number of hate crimes on grounds of palitical affiliation or political conviction of the per-
petrators/victims is especially on the rise and evident prior to and during the adoption of cer-
tain major political decisions, such as the adoption of the Law on the Use of Landuages in the
Republic of Macedonia, the signing of the Prespa Adreement, the 2018 Referendum, and the
voting for the Constitutional amendments at the Parliament of the Republic of Macedonia.

Disability
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In 2018, the largest number of registered incidents (67) have all the elements of a violent
crime (since they have been committed out in the open, in front of a number of people,
for example in a school yard, at a bus station, at times when there is a great frequency of
people, on the bus or at sports games). However, law enforcement bodies qualify most of
such incidents, especially incidents between groups of young people and minors as misde-
meanours, by which the incidents are not registered as hate crimes in the official statistics
of the state. Such qualification of these crimes does not constitute an adequate response
by the authorities, and perpetrators are sent the message that either they will not be held
accountable for the crime or that their punishment will be mild, which does not fulfil the pur-
poses of the penal policy i.e. to prevent and avert both the perpetrators and future potential
perpetrators of such crimes.

Damade to property was registered in 26 incidents, most of which were on grounds of paoliti-
cal affiliation or on grounds of religion and religious conviction (damaged cars, other objects,
religious or state-owned premises and seats of offices of palitical parties).

Out of the 123 registered incidents, in 18 cases the victims sustained bodily injuries and
one person died as a result of sustained bodily injuries at the end of June 2018. Such con-
seguences are most frequent with crimes committed on the grounds of ethnic affiliation.

Specifically, in the case of the young sport fan attacked by three of his peers belonging to
the Albanian ethnic community, the boy was beaten so badly that he lost his life as result of
sustained injuries. In this case, the Helsinki Committee sent a number of communications
to the competent Public Prosecutor’s Office pointing out the need to carefully process this
case with due attention, underscoring as well the need for a thorough and full investiga-
tion, after which based on gathered evidence an indictment is to be submitted against the
perpetrators. The Helsinki Committee reacted publicly by issuing press releases appealing
for a reasonable attitude among the two ethnic groups, while condemning hate speech,
especially by public fisures and politicians, emphasizing that such speech could only lead
to escalation of violence and new victims of hate crimes. Initially, the case was qualified
as a case of violence, but after the death of the boy, it was qualified as a murder in a cruel
manner. The first instance court proceedings are still pending.>®“

Endearing the security is a crime committed in 15 cases of hate crimes, and again these are
cases in which the crime was committed on grounds of political affiliation of the victim or of
the perpetrator.

As much as 11 incidents have all elements of a crime of causing national racial and re-
ligious hatred and some of these incidents have been adequately processed by the law
enforcement bodies (police and public prosecutor’s office). Robbery is a crime committed in
6 registered cases, i.e. incidents adainst refugees/migrants. There was one registered case
of causing general dander by putting on fire the vehicle of politician.

364 Maknpec, “Mpoponxysa CyaereTo 3a YoucrsoTo Ha Caznosckn.” (Makpres, The Trial for the Murder of Sazdouski con-
tinues).
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Types of Crime - Number of cases

| @  Violence

| @  Damage to property

| @  Bodily injury

(@ Endangering the security

( Inciting national, racial or religious hatred and intolerance

[ @  Theft

The trend of perpetrators of hate crime being mainly young people and minors continued
in 2018. A significant 36% of the victims are persons under 18 years of age and there are
incidents in which the victims were aged 12 or 13. In the other cases, most of the victims
are young people. There is also an important number of minors perpetrating hate crimes.
Hence, out of the total number of 319 registered perpetrators, 72 were minors, which is
almost one quarter of the total number of perpetrators (22%).

This is a serious indicator that tolerance among the young population has been significantly
reduced, especially among young people belonging to different ethnic communities (most often
incidents are between young people of the Macedonian and of the Albanian ethnic communi-
ties) and that in-line institution must monitor this phenomenon and trend with due attention,
while working on the prevention of this undesired occurrence by introducing educational pro-
grammes of co-existence and tolerance. In-line institutions also need to register and adequately
gualify hate crimes in which the victim and/or perpetrators are minors and young people and to
tharoughly and carefully investigate the crimes, pursuing relevant procedures with due attention
so that in a fair, impartial and objective procedure, based on the evidence, and without any rea-
sonable doubts, the Quilty are punished in accordance with the law, which on its part will send
the right message to the public and to other young people, but also to the adults that hate crime
will not be tolerated and that anyone who perpetrates such crime will be adequately punished.

Out of the 123 registered cases in total, the largest number of cases were registered in Skopje
(85 or 69%]), followed by Prilep (11), Kumanovo (4), Tetovo (4), Veles, Negotino, Bitola and
Vinica (2 in each city) and Strumica, Kichevo, Tabanovce, Mavrovo, Gevgelija, Demir Hisar,
Gostivar, Delchevo and Ohrid (1 incident in each city). Of all incidents registered in Skopje as
much as 20 cases took place on the territory of the Municipality of Gazi Baba, 19 cases in the
Municipality of Chair, 17 in the Municipality of Centar, 7 in the Municipality of Aerodrom, 5
cases of hate crimes each in the Municipalities of Karposh and Butel, 4 cases of hate crimes
each in the Municipalities of Kisela Voda and Gjorce Petrov, and one case of hate crime eachin
the villages near Skapje- Arachinova, Studenichani, Chucher Sandevo and Petrovec.
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It is very concerning that, the Mol detected only 24 perpetrators, adainst whom the police
filed criminal charges in only 8 of the registered hate crimes. This is a serious indicator that
law enforcement bodies - the Ministry of the Interior and the Public Prosecutor's Office
must more carefully follow and process such cases, instituting investigations after having
heard or received any information about a potential case. They also must conduct timely,
prompt, thorough and full investigations in order to identify as many perpetrators as pos-
sible and bring them to justice, all with the goal of mare efficiently dealing with this type of
crime, especially in light of its far-reaching damaging social consequences.

In the first two months of 2019, a total number of 25 hate crimes were registered. In 24
of the 25 registered cases, the motive was the ethnic affiliation of the victims/perpetrators,
and in one case, the hate crime was committed on the grounds that the sexual orientation
of the victim was different from that of the perpetrator. Most of the registered cases involve
children up 18 years of age, or yound people up to 25 years of age, a trend that continues
from the last year of 2018.

Recommendations for dealing with hate crimes:

In-line institutions and bodies needs to promote the amendments to the
criminal law among citizens and among professionals applying criminal
law provision as lawyers, prosecutors, police officers and judges, but also
among civil society organizations with a view to introducing them to all
positive changes.

Ensuring timely and effective investigation and prosecution of perpetrators
of hate crimes by applying the amendments to the Criminal Code related
to prosecution and punishment of hate crimes.

Encouraging victims to report hate crimes and ensuring measures for
building the trust in the police and other state institutions.

Adequate documenting and publishing comprehensive and comparable
data about hate crimes and ensuring proper protection of and support
to victims of hate crimes in all stages of the procedure, as well as relevant
training for practitioners, who come into contact with victims of hate
crimes.

Most importantly, implementing activities and measures that will
contribute towards prevention of hate crimes, especially by introducing
relevant trainings, education and lessons in the curricula.
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