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This brief provides an overview of the rule of law situation in Poland, as well as the measures taken by the
European Union (EU), as a reaction to the violation of the judiciary’s independence in this Member State.

Values such as respect for human dignity, freedom, democracy, equality, the rule of law and respect for human
rights, including minority rights, are the EU's foundation.! Unfortunately, the Union is currently faced with a
backslide of one of the aforementioned values - the rule of law, that can be defined as ‘the process through
which elected public authorities deliberately implement governmental blueprints which aim to systematically weaken,
annihilate or capture internal checks on power with the view of dismantling the liberal democratic state and entrenching
the long-term rule of the dominant party”? Rule of law backsliding represents a serious existential threat to the
EU, because it leads to the establishment of electoral autocracies, where although elections are seemingly free,
they result in continuous solidification of the position of one political party and the end effect is transformation
in a one-party system. These tendencies are evident in Poland, a Member State of the EU which no longer has an
independent judicial system, thus triggering the Union to initiate several mechanisms available for the solution
of such problem.

The dialogue pursuant to the Rule of law framework

The application of the rule of law principle in Poland has been closely monitored for a long time, as
deteriorations of the functioning of the legislative and electoral system, the independence of the judiciary
and the degree of protection of citizens’ fundamental rights have been identified. In October 2015,
parliamentary elections were held and the opposition Law and Justice Party (Prawo i Sprawiedliwos¢ — PIS)
won.® Subsequently, the new government, as part of its conservative and Eurosceptic policy, made a number
of controversial changes in the judiciary regarding the appointment of judges to the Constitutional Court, the
appointment of public prosecutors, their promotion and sanctioning, disregard for Constitutional Court rulings,
and lowering the retirement age for Supreme Court judges. In response to these actions, on 13 January 2016,
the European Commission (EC) announced that it would conduct a preliminary assessment of the situation
pursuant to the Rule of Law Framework.“ This, then new, instrument, adopted in 2014, is defined as a procedure
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preceding the activation of Article 7 of the Treaty on the EU (TEU),> which consists of a continuous dialogue
between the Member State concerned and the EC, consisting of three phases. Based on a thorough fact-check,
the EC begins assessing whether there is a systemic threat to the rule of law. If such threat is established, then
the EC shall initiate a dialogue with the Member State concerned, by sending a warning on compliance with the
rule of law principle, in the form of an opinion. In the second phase, if the issue has not been resolved, the EC
sends a public recommendation on compliance with the rule of law to the Member State concerned, setting a
deadline for a final solution to the situation. The final stage of this procedure is monitoring how the Member
State implements the recommendation, and if it is not complied with, there is always the possibility of initiating a
procedure in accordance with Article 7 TEU.®

In the first half of 2016, the Polish government made little progress in addressing the rule of law issues, thus
the EC adopted an opinion expressing its concern regarding Poland's situation on 1 June 20167 Despite the
opinion given, the EC still considered that the key threats to the rule of law in Poland had not been removed,
which is why, on 27 July 2016, it adopted a recommendation on the rule of law, aiming for effective functioning
of the Constitutional Court in the country.® This document contains five concrete recommendations, which
were supposed to be implemented within three months. However, the Polish Ministry of Foreign Affairs issued
a statement characterizing these recommendations as interfering in Poland>s internal affairs, violating the
principles of objectivity, sovereignty, subsidiarity and national identity, concluding that the EC did not have
sufficient knowledge of the functioning of the Polish legal system and the work of the Constitutional Court.”
Hence, the Polish government boldly rejected EC's recommendation claiming it was groundless, that could be
attributed to the support that Poland expects from Hungary, in case of initiation of the Article 7 TEU procedure.

Article 7 TEU procedure

Article 7 TEU includes a prevention mechanism in the event of a clear risk of serious breach of EU values
(paragraph 1) and a sanctioning mechanism in the event of a serious and persistent breach of those values
(paragraphs 2 and 3). In December 2017, the EC decided to initiate a procedure against Poland in accordance
with the first paragraph of Article 7, because, according to it, several laws were adopted for a period of two years,
that affect the overall structure of the judicial system in Poland, in a such manner that the legislature and the
executive branch are trying to influence the composition, competencies, administration and functioning of the
judicial branch.® This procedure was initiated by a reasoned proposal from the EC to the Council of the EU*
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which was supported by the European Parliament (EP) with a Resolution, adopted on 1 March 2018.” Although
several hearings with the Polish authorities and the Council of the EU have taken place thus far, Member States
are still avoiding the next step under Article 7 TEU - the moment of voting whether there is a risk of a serious
breach of EU values.

Proceedings before the European Court of Justice

Given the indolence of the Council of the EU in the procedure under Article 7 TEU, the «arena» for the solution
of the rule of law problem in Poland has been moved to the European Court of Justice (ECJ). Namely, the EC
initiated two proceedings against Poland before the ECJ, claiming it does not comply with Article 19 (1) TEU."
The Commission underlines that Member States are obliged to provide a system of legal remedies ensuring
effective legal protection in fields covered by EU law, thus national bodies deciding on the application or
interpretation of EU law must meet the judicial independence requirement. The ECJ upheld the breach of the
obligation contained in this provision in its judgments of June** and November® 201S.

In addition, the EC initiated proceedings before the ECJ regarding the new disciplinary regime for judges. This
regime subject judges to disciplinary investigations, proceedings and sanctions based on the content of their
rulings. By the judgment in this case, the ECJ reaffirmed that the independence of the judicial system in Poland
had deteriorated and the obligations contained in Article 19 (1) TEU had been violated.®

Financial reward instead of sanctions

Aside from the abovementioned judgments, the ECJ has made additional decisions on preliminary rulings
requests submitted by Polish judges, orders for interim measures, and currently there are ongoing proceedings
against Poland before the Court!” Other than the mechanisms already used by the EU, the question of the
application of the new conditionality mechanism'® against Poland is still open. However, the EC decided to
move in the opposite direction - a plan for economic recovery from the COVID-19 pandemic was approved
this month, allowing Poland access to almost € 36 billion in grants and cheap loans from EU funds.® The EU
financial support comes as a reward for Poland's efforts to help Ukraine during the war, as well as pursuant
to the promise given of serious reforms to free the dependent judiciary. The EC has pledged to monitor them
closely, albeit there is a risk that this move could create a practice of "forgiving"” rule of law violations when it
is clear that there is still much work to be done to achieve the final goal, which is why the EP has also expressed
its concern by adopting a resolution?® warning of this potential effect..
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